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sponsorship.
Whatever he may be guilty of, Afzal
has not been accused of being either a
direct participant or a major conspirator
in the 2001 attack on Parliament. The
al murder of 2,000 Indian citizens in Guj-
arat in 2002 was, by any realistic stan-
dards, a more severe and damaging
and attack on the fabric of Indian democracy.
Yet prominent individuals whose com-
ni- plicity in that crime is far more direct
for andmore clearly established than Afzal’s
un- complicity in the attack on Parliament
alty, . remain unpunished, and indeed have yet
Phi-  to be brought before a court of law.

S Betrayed trust

There is no excuse for the prep

— The State and the Right to Life,
Mike Marqusee in The Hindu, February 11, 2007
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Why Afzal Must Not Hang

On September 26, 2006 the electronic media announced that
the date, time and place of execution of Mohammad Afzal Guru
had been fixed for October 20, 2006 at 6 a.m. in Tihar Jail.

There was an outrage of protest in Kashmir and hundreds and
thousands of men, women and children took to the streets in
Srinagar to protest against the impending execution. It was an
extraordinary outpouring of anger, grief and outrage. Kashmir had
not witnessed such a show of solidarity even when Magbool Bhatt
was hanged in Tihar jail.

The spontaneous processions continued for several days
compelling every political party and the leaders of the Kashmiri
movement for self-determination to protest against Afzal’s death
sentence. Even Ghulam Nabi Azad, the Congress Chief Minister of
J&K, issued a statement protesting against the death sentence.

The moment Ghulam Nabi Azad’s statement was published
the BJP attacked Congress of pandering to terrorism. The BJP burnt
Afzal’s effigies and organized virulent protests all over the country.

The electronic media conducted “debates” on the question of
Afzal’s death penalty but these panel discussions generated more
heat than light because few knew the facts of the case. Real political
and human rights issues got lost.

Mohammad Afzal Guru’s petition to the President of India has
both the hard facts and the political context. Unfortunately, the
petition has not been made available to the public and perhaps
that is the reason why some misconceptions have arisen. In fact
some unnecessary controversy around the petition has also
generated further misunderstanding among the public.

The BJP ran a campaign that Afzal should be hanged because
he had not filed any mercy petition before the President. On the
other hand Indian intelligence agencies wanting to undermine the
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Kashmiri peoples’ protests spread the rumour that in fact Afzal
Guru had pleaded for mercy and that is why he had not made his
petition public.

In fact Afzal has filed a petition under Article 72 of the Indian
Constitution on November 11, 2006. Afzal carefully read the petition
and made some changes in the draft prepared by his lawyers and
all the changes were incorporated. Afzal himself submitted his
petition through the jail authorities. His petition reads like a
statement of a political prisoner who is asserting his legal right to
justice, not begging for mercy.

And now Afzal waits for the President of India to give him justice.

But even while he is locked up inside a cage in the high security
wing of Jail No 1 of Tihar Jail the intelligence agencies do not allow
him even a little reprieve. They have used all kinds of ways to try
and break his spirit. They are angry because Afzal has managed to
expose the ugly side of the Special Task Force through his letters
to human rights organizations and to his lawyer. The intelligence
agencies have tried every possible way to make Afzal retract those
letters and his allegations of torture, extortion and corruption of
the STF.

The intelligence agencies even used Afzal’s elder brother Aijaz
to break Afzal. Aijaz, who never went to meet his brother all these
years went several times after the execution date was announced
and told him to retract the letters for the sake of the family. It has
since been revealed that Aijaz has taken a lot of money from political
leaders and instead of spending it on his brother’'s defence has
built himself a big home and bought a new car.

Afzal has maintained his dignity and refused to surrender his
self respect even in these very trying times. But he is still being
subjected to all kinds of insidious pressure and the media continues
to be unfair to him. They have even broadcast a “confession” he
gave to the police even though it is not admissible in law. The
media did not even bother to broadcast the protest lodged by Afzal’s
lawyer, N D Pancholi, against the unethical practice of broadcasting
confession extracted under coercion. Pancholi is the only lawyer
who has been in regular contact with Afzal after the execution date
was announced.
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The jail authorities have stopped the International Red Cross
from visiting him even though they have a special agreement with
the Government of India with regard to Kashmiri political prisoners.

Champa Foundation is publishing the Afzal’s petition with all
the annexures so that the issues raised in it become a part of
informed debate. We believe there are three major issues that
have been raised in Afzal’s petition. All these issues are related to
the problem of lowering of human rights standards in the name of
countering terrorism.

Right To Fair Trial

The court records are voluminous and not available to the
general public. However, without going through these records it is
not possible for the public to judge whether Afzal got a fair trial. It
is not possible to print 10 volumes of the records but in Afzal’'s
petition he has annexed the full court record of the examination in
chief and cross examination of 10 important witnesses.

A reading of the court records show clearly that these withesses
on whose testimony Afzal was handed death sentences by all the
three courts were not cross examined and the lack of cross
examination was held to be admission of the prosecution version.
This is a gross violation of all standards of fair trial.

These records clearly show that Afzal was not represented at
all at the sessions court trial.

Death Penalty

Afzal’s petition confirms one of the most important arguments
for the abolishment of capital punishment. If Afzal Guru had been
hanged there would be no way to reverse the miscarriage of justice
and his right to fair trial would have been meaningless.

It has been argued that capital punishment acts as a deterence
to crime and insurgency. The hanging of Magbool Bhatt did not
deter the insurgency in Kashmir; it inspired the movement.

There is no historical, legal or political evidence to suggest
that death penalty deters crime. In the past enlightened regimes
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like the Travancore-Cochin Kings and Maharaja Ranjit Singh
abolished death penalty.

Latin America and Europe have abolished death penalty and
there is no move to bring it back despite the threat of terrorism. In
fact 122 countries around the world have abolished capital
punishment from their statute books. Even in cases of genocide
and crimes against humanity death penalty is no longer acceptable
under international law. The International Criminal Court and the
international criminal tribunal for Rwanda and Former Yugoslavia
do not have any provision for death penalty.

The Indian state is committed to abolishing the death penalty
and even the Jan Sangh had advocated against capital punishment
to honour the memory of Lord Mahavira founder of the pacifist
religion, Jainism.

It has been argued that by hanging Afzal the victims of
December 13 attack on Parliament would get justice. However,
those who have put forward this argument have never spoken out
against the fact that the victims’ families have not been given
adequate compensation and those security personnel who were
injured have not even been given promotions.

The victims and relatives of victims of September 11 have
come together and condemned the war against terrorism and the
bombing of Iraq because they feel that revenge is no way to get
justice.

In fact many people who have joined Save Afzal Guru Campaign
have done this precisely because they have been shocked by the
logic of the Supreme Court of India for awarding death penalty to
Afzal. The Supreme Court did not award Afzal the death penalty
because he was the mastermind or because he was involved in
killing any of the security personnel or even of actually planting
any bombs. The charge sheet in the parliament attack case accused
three Pakistanis, Maulana Masood Azhar, Ghazi Baba and Tariq
Ahmed of master minding the attack. The five persons who actually
carried out the attack were stated to be all Pakistanis and their
names were: Mohammad, Raja, Rana, Haider and Hamza. According
to the prosecution these men were all Pakistanis but no proof was
produced of their identities.
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Therefore, it is clear that even the prosecution did not accuse
Afzal of being involved in the actual attack, killing or planning.
Therefore, under the law he could not be given a death sentence.
In fact there was no evidence at all that Afzal belonged to any
banned or illegal organization. He was acquitted of charges of
belonging to any terrorist organization. But despite these facts
the Supreme Court thought they should punish him to satisfy the
collective conscience of the country. These are the actual words
of the highest court of the land:

“The incident, which has resulted in heavy casualties, has
shaken the entire nation and the collective conscience of the
society will be satisfied if capital punishment is awarded to the
offender.”

Many Indian citizens expressed shock at such reasoning which
went against the principles of rule of law. Besides, how can a
collective conscience of any people ever be satisfied if a fellow
citizen is hanged with having a fair chance to defend himself.

War Against Terror and the Kashmir Question

The attack on our Parliament was without question the most
serious assault on our democracy and deserves to be condemned
from every angle. However, the attack has been used to mobilize
fear and hatred against Muslims in general and Kashmiris
specifically.

It is true there was a very vociferous section of the Indian
public demanding that Afzal be hanged. But there was also a wide
spread protest in India against death penalty because increasing
number of people became aware that Afzal was denied a fair trial.
At a protest dharna organized at New Delhi’s Jantar Mantar people
from all walks of life cutting across ideologies came to show their
solidarity for Afzal. Staunch Gandhians, senior Supreme Court
lawyers, writers, film makers and academics all made common
cause with Afzal.

Champa, the Amiya and BG Rao Foundation has been an
integral part of the campaign to save Afzal from the gallows. In
December 2006 we brought out a pamphlet entitled: “The right to
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information in the time of terror: case study of the parliament attack
case.” Later Champa participated in the launch of Nandita Haksar’s
book “Framing Geelani, Hanging Afzal: Patriotism in Time of Terror”
both in Delhi and in London. The book motivated many people to
join the campaign to save Afzal.

Naeem Malik of the Guantanamo Campaign wrote that “for
somebody living in the West, originating from the sub-continent
from a different side of the dividing line, Nandita Haksar’s book is
an inspiration and a ray of hope in the other wise gloomy and
oppressive world we find ourselves in today.”

Amrit Wilson, daughter of Amiya and B G Rao, has written about
the campaign in Europe to Afzal. We are reproducing her letter
here along with the motion by 23 British MPs. Two of the MPs took
up Afzal's case with the Indian President when he visited the
European Union.

The Save Afzal Guru Campaign is the first campaign where
Kashmiris, Indians and South Asians living in Britain have come
together to fight for the life of a Kashmiri political prisoner. The
Afzal petition is not only the story of a man denied a fair trial by a
growing authoritarian state but also about the violence perpetuated
on Kashmiris in the name of Indian nationalism. The Save Afzal
Campaign is an integral part of the struggles to preserve
democratic, secular values in the face on the onslaught on human
rights and human dignity by the so called war against terrorism.

Champa
The Amiya and B G Rao Foundation

New Delhi: June 2007



Amrit Wilson’s Letter to Afzal

Dear Afzal,

| had heard about your case in 2001, but when | was in Delhi
last year, | heard in detail about the terrible injustices you have
faced. | went to the dharna organised by Pancholiji on 10 December.
Two days after that on 12 December, Champa, the human rights
organisation set up in memory of my parents held a meeting where
Nandita Haksar spoke about your case and what you had gone
through. | felt | wanted to do whatever | could to support you.

I live in London and when | returned in January 2007, | decided
that | would raise your case here to put pressure on the Indian
government.

| and others from an organisation which | belong to here, South
Asia Solidarity Group organised a protest in front of the Indian
High Commission on 26 January (Republic Day). We also got three
British Members of Parliament and several representatives of Indian
and Pakistani organisations to sign a letter urging the Indian
President to grant you a reprieve. The protest got a lot of publicity
(The Times of India and Hindu publicised it.) People in London
who had never heard of your case before contacted us and urged
us to continue campaigning on your behalf. | kept Pancholiji and
Nandita informed throughout and they sent us information about
your case, about POTA and so on without which we could not have
done anything.

On the 12 of April we held our next big event. This was a public
meeting which we organised in Central London at which we invited
Moazzam Begg, a man unfairly incarcerated in Guantanamo, to
speak in support of you. We also launched Nanditaji’'s book ‘Framing
Geelani, Hanging Afzal.” The book which brings out the reality of
what you have faced, as well as the reality of the Indian state’s
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repression in Kashmir had a powerful effect in motivating people
to campaign for you.

At the end of the meeting the Save Afzal Guru Campaign in the
UK was set up by a number of individuals and groups like South
Asia Solidarity, the Islamic Human Rights Commission, the 1857
Committee, Cage Prisoners and Campaign Against Criminalising
Communities. We sent out letters to all Members of the European
Parliament (MEPs) prior to the Indian President’s visit. Some had
already heard of your case but our letters and telephone calls
pressurised them to bring your case up with the Indian President
and urge him to grant you a reprieve. We were successful in that
two of them Sajjad Karim and Sarah Ludford decided to take up
your case with Abdul Kalam. Three others also wrote to the
President of the European Parliament asking him to urge the Indian
President to grant a reprieve. Yet others are trying to pressurise
Abdul Kalam through the European Commission. What is really
good is that a number of people from different groups and very
different backgrounds are now active in the campaign for justice
for you.

We have also managed to get a British MP John McDonnell to
pass a motion in the British Parliament urging the President to
grant a reprieve and also hold a public inquiry into your conviction.
We are now persuading other MPs to sign the motion. 23 MPs
have signed so far and we are hoping to get quite a few more to do
s0. Our next major meeting — in a few weeks time - will be held in
the House of Commons and attended by a number of these MPs .

At least now people know about your case and what happens
to you is being watched internationally. A number of well-known
writers and actors have also been contacted and we are fairly
confident that they will also campaign for your reprieve and more
than that your release. We have also asked people to write to you
in Tihar jail — then too, even if you are not given the letters, the
authorities will know that we are watching.

The campaign has also set up a website (it is not yet complete
but soon will be) and we have put the lovely picture of you with you
wife and son on the main page. Please send us a message through
Pancholiji which we can add to the website.
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| will write to you again before too long, for now | just wanted
you to know about our activities in England and Europe.

For you sitting in the jail all this may seem very little but we
are hoping that one day you will be out with us and we will be able
to celebrate together. Moazzam Begg sends you his warmest
greetings.

In hope and solidarity,

Amrit

London : May 20, 2007



Early Day Motion

EDM 1330

AFZAL GURU 23.04.2007
McDonnell, John 23 signatures
Abbott, Diane Amess, David Bottomley, Peter
Campbell, Ronnie Caton, Martin Clark, Katy

Cohen, Harry Cook, Frank Corbyn, Jeremy
Cryer, Ann Durkan, Mark Etherington, Bill
Foster, Michael Jabez Gerrard, Neil Gibson, lan
Godsiff, Roger Hopkins, Kelvin Jones, Lynne
McDonnell, Alasdair Simpson, Alan Vis, Rudi

Wareing, Robert N

That this House notes with concern that Afzal Guru, convicted of
attacking the Indian parliament in December 2001, is facing the
death penalty in India; notes that there are concerns and questions
being raised by campaigning organisations regarding Afzal’s trial
and therefore the legitimacy of the verdict; further notes that there
are claims that Afzal Guru was tortured by the police and security
forces; believes that the death penalty is inhumane; and asks the
President of India to intervene urgently to use his prerogative of
mercy to revoke the death sentence and call an inquiry into Afzal
Guru’s conviction.
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To

His Excellency, the Honourable President of India
Dr APJ Abdul Kalam
Rashrapati Bhawan
New Delhi-110011

Your Excellency,

Re: An Application under Article 72 of the Constitution of India
for grant of pardon/remission of death sentence of
Mohammad Afzal

Assalam Alaikam. It is true that | did not want to file any petition
before you but it was not out of any arrogance or ill will. | had no
hope of getting justice. Besides, | was told that my lawyers would
be filing a curative petition and | was hoping that | may still get
justice from the Supreme Court. But my lawyers did not file any
such petition and instead my death warrant was issued and the
date for my execution was set for October 20, 2006. As you can
imagine how shocked my family members were when they learnt
about the date of execution from the television reports. My wife
and mother asked my permission to file a petition before you and
| agreed for their sake. | myself had no hope that | would get a
hearing. However, after my wife, Tabassum, my mother, Ayesha
Begum and son, Ghalib, told me how graciously you had received
them | was really moved and it kindled a new hope that | may still
get justice.
| am aware that whatever | write will be treated with suspicion
and only as an attempt to save my life. The media has portrayed
me as a dehumanized Kashmiri terrorist and there is nothing | can
~do gr say to make any difference. It is true the Kashmiri people
e ‘have shown solidarity with me and protested against the judgements
61} by thesDesignated Court, Delhi High Court and the Supreme Court.
o0 But after the,death warrant was issued | was really moved by the
\ " Kkind 94"59‘”‘_ 'ty\g&pressed for me by the Indian people including
student ,'tqaé\r}érs and social activists cutting across ideologic
Assist: % \ntenden®

Cer ! -y /

Titiar, New Dallia
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divides. | am also surprised that a section of media has also taken
a stand against my death sentence. | have two editorials, the first
is entitled “Rights of Man” which appeared in the Times of India
dated October 24, 2006 and the other entitled “A Valley scarred”
by Mr AG Noorani in Hindustan Times of October 24, 2006. | am
annexing the said editorials as Annexure A.

This support has truly given me a new hope that | may still live
and be able to see my son grow up. For a man in my position there
is nothing else one can hope for.

Your Excellency, | have heard and read the arguments being
given for hanging me. When a man faces certain death things
become clear and | find myself wondering whether my death can
achieve any kind of justice and whether it can bring us closer to
peace. | really do not think that my death will help bring us closer
to the peace that every Kashmiri longs for and every Indian has
hoped for. | have made a chart dealing with the arguments for
hanging me in a chart which | am annexing as Annexure B.

| am aware that there is one other argument being given for
hanging me. They say | have not shown remorse or begged for
forgiveness. Your Excellency, | cannot ask for forgiveness for
something | have not done. | was entrapped by corrupt officers of
the Special Task Force. The fact is that | had surrendered and |
was desperately trying to study and earn a living to support my
family. However, the STF did not allow me to live a normal life and
they destroyed our small family.

In this petition | would like to write and tell you my story as |
see it not only with the hope that you will spare my life but also you
will understand the stories of hundreds of other Kashmiri youth,
especially those who are locked inside jails. | take this opportunity
to write to you, the President of India as a Kashmiri because very
few Kashmiris get an opportunity to be heard. | want you to
understand why the Kashmiri people have taken to the streets on
my behalf. Their anger, their anguish and their pain is still not
understood in India.

For most Indians Kashmir is a holiday destination. A beautiful
valley famed for apples, dry fruits and beautiful handicrafts. They
love the land but not the Kashmiri people. They do not know that

p
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for my generation of Kashmiri youth being a Kashmiri has meant
living with a daily fear of arrest, torture and death. The insecurity
and tension in every Kashmiri home is as tangible as the ice and
snow in winter.

Your Excellency, | come from a very poor family. It is an ordinary
family trying to eke out a living. My father died when | was very
young and my older brother Aijaz brought us up and he was happy
that | wanted to be a doctor. | was in first year MBSS when the
Kashmiri youth began the armed phase of their movement for self-
determination. We were inspired by Omar Mukhtar’s film ‘Lion of
the Desert’ and many youth of my generation saw the film several
dozens of times and came out of the cinema halls in processions
shouting for azaadi. The film was banned and we saw the film on
videos and knew each scene, it was a story of a school teacher
who fights for the liberation of his people and is hanged. It reminded
us of the story of Sheikh Abdullah who was our hero but who let
his people down.

It was during those heady days | like so many thousands of
youth left the comfort of our homes, the security of our future jobs
and gave up our dreams. | joined the movement and went across
to Pakistan. However, | was greatly disillusioned by the fact that
both India and Pakistan were using the Kashmiri youth as pawns
in their respective politics. In 1993-94 | surrendered to the Border
Security Force.

Your Excellency, | do not think you can understand what the
life of a surrendered militant is like in Kashmir. We are looked
upon as traitors and as agents of the Indians. On the other hand
the Special Task Force does not allow the surrendered militant to
live a normal life because they want to use us as informers. Your
Excellency, all | wanted was to live a normal life with dignity and
earn an honest living to support my mother, my wife and my children.

However, the officers of the Indian army and the STF would
not allow me to live a normal life. They would call me and other
surrendered militants to their camp and beat us, tortured us and
humiliated us so that we become informers. | was no longer in
touch with the movement but | did not want to live as an informer.
Two days after my marriage | was picked up by one Maj. Thapa o

p
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the Rashtriya Rifles; later Maj. Raj Mohan also called me and he
gave me electric shocks and then in 2001 one DSP Vinay Gupta
called me and tortured me. After five hours of torture they
discovered | was the wrong Afzal they had picked up.

Your Excellency, | feel ashamed to describe the details of torture
that these officers of the Indian security forces subjected me to. It
is unimaginable that they could do those things to a fellow human
being. Their torture included stripping me naked, hanging me upside
down and pouring petrol in my anus and putting me in freezing
water. It includes giving me electric shocks in my private parts and
mercilessly beating me. Why have | been tortured in this manner?
What crime did | commit? Hundreds of Kashmiri youth have been
tortured and subjected to third degree by the notorious men of the
STF in their detention centres and the Government of Mufti Sayeed
promised to disband these camps and the force. Who is going to
enforce that promise? Who is going to punish these officers who
behave more like wild beasts without any humanity?

It was these officers of the STF who used me and introduced
me to one Mohammad who was one of the persons who attacked
the Indian Parliament. | know no one will ever believe my story
because no one will investigate into the true facts. | do not know
who this Tariqg was and | did not know what the plot was. | became
involved in the conspiracy to attack Parliament without my
knowledge, intention or willingness.

Your Excellency, | was made a scapegoat by the investigating
agencies because they could not catch the real masterminds behind
this attack. From the time they arrested me in Srinagar the Special
Cell kept threatening me that they would eliminate my family
members if | did not co-operate with them. The STF had already
arrested and detained my younger brother, Hilal and till the time |
was sent into judicial custody he was kept in their custody.

Your Excellency, how do | describe in words the atmosphere in
the Special Cell Police Station at Lodhi Road? Policemen in uniform
urinated on me and in my mouth. It was the Holy month of Ramzan
and they said | could break my fast by drinking their urine. | cannot
reproduce the abuses they heaped upon me and the others they
had arrested. They constantly told me that if | confessed and
implicated SAR Geelani | would be given less punishment.
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| do not know whether you have seen the records of the case
but | urge you to study the records and you will see that the
investigating agencies did not follow any procedure. All the courts
have found that the time, date and place of arrest of all the four of
us accused was fabricated. The prosecution stated that | had gone
to Srinagar on 13™ December 2001 in the truck which was driven
by another co-accused Shaukat Hussain and was arrested along
with Shaukat Hussain in Srinagar on 15" December 2001. It was
also alleged that a laptop and Rs. Ten Lakhs were recovered from
the truck in my presence. This story of police is false. | was arrested
alone from Batmalu Bus stop at Srinagar. There was neither truck
nor Shaukat Hussain. Pertinent aspect is that Shaukat Hussain
did not know driving and he had no driving license. Thus there was
no question of Shaukat Hussain driving the truck. Any truck or
vehicle which goes to Srinagar has to pass through Lakhanpur
check post for toll tax where particulars of every vehicle are entered
along with name of the driver and his driving license number. The
investigation has glossed over this important fact as there is no
investigation over this aspect. True, the courts have disbelieved
the story of arrest but this fabrication also goes to discredit the
alleged recoveries of laptop and Rs. Ten lakhs and many other
evidences cooked up by the police against me. The question is
why did the investigating agencies need to tell lies about our
arrests? Why did they claim that Geelani was the first person
arrested when they had arrested many others? Why did they make
us all sign sheafs of blank sheets of paper? Why did they forge so-
called disclosure statements? Why did they not get any public
witnesses and why did they not prepare any arrest memos? Why
did they deny us any access to a lawyer at the time of arrest? | am
sure the intelligence agencies do not want to be faced with these
questions and that is why they want to hang me.

Your Excellency, | believe that | have not had one moment’s
fair trial and | will give you the facts from the court records to
prove to you that | have not made this claim as an after thought
but was aware of the fact that | was being denied a fair trial. In fact
the investigating agencies thought they could make me a pawn in
their hands for their diabolical plan to falsely implicate S A R Geelani

p
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so that they could prove to the public they had resolved the crime.
The investigating agencies knew that | am a small fry who could
not be portrayed as a mastermind nor did | belong to any terrorist
organization. Since they could not catch the real culprits they wanted
to frame an educated Kashmiri scholar to make their case look
genuine. They wanted me to play their dirty game and they offered
me a lighter punishment. | value my life very much but my
conscience would not allow me to turn a traitor and be a party to
the framing of an innocent Kashmiri.

TRIAL BY MEDIA

The records show that a few days after my arrest on December
20, 2001 the officers of the Special Cell, Delhi Police organized a
media conference at their Police Station at Lodi Road. Journalists
from the print and electronic media were present. | was seated
with my hands in handcuff and the officers who had tortured me
standing all around. | am sure the viewers did not see either my
handcuffs or my tormentors standing over me.

| told the media what ever ACP Rajbir asked me to tell them.
They wanted to say that one of the terrorists, Mohammad who was
killed was in fact Berger who had hijacked the Indian Airlines flight
to Kandahar. (PW 67 also alleged in court that | had identified
Mohammad as Berger). | said it. They wanted me to say that
Pakistan was involved in the attack. | said it. | did what ever they
said except for implicating Geelani. They wanted me to say he was
the mastermind that he was somehow linked to Al Qaeda but |
refused to do this. The moment | said Geelani was not guilty ACP
Rajbir shouted at me and told me that | had been told not to say
anything positive about Geelani. One of the journalists present at
the time, Shams Tahir Khan testified to this fact when he was
called as a Defence witness for Geelani.

Your Excellency, the entire country saw the media conference.
They saw me and heard me confessing to a crime that | did not
commit. | was portrayed as a mastermind. Even now when my
petition is pending before you | am being tried by the media and
that interview is being shown on the TV channels nearly five years
later even though the Supreme Court has held that it was

p



Afzal's Petition 25

inadmissible evidence.. | do not really understand why the media
wants to prejudice the public against Kashmiris. Surely, this hate
and prejudice will not lead to peace and harmony in our conflict
ridden region.

It was this hate and prejudice that was tangible in the
atmosphere of the Designated Court at Patiala House. If Your
Excellency, reads the judgement of the Designated Court you will
see that the Judge was overwhelmed by the propaganda on war
against terrorism and he makes all kinds of generalizations about
cross border terrorism, Pakistan and Kashmiris. He does not
substantiate his statements and has aired his total ignorance and
has allowed himself to write a treatise on terrorism on the basis of
ignorance and prejudice.

| do not have the words to describe the impact of the
overbearing presence of the Special Cell in the court and the lies
they fed to the public. There was no way | could have got a fair trial
after the media had held me guilty long before the charge sheet
was filed. The officers of the Special Cell knew that they had
conducted an unfair and unjust trial and that is why the DCP Ashok
Chand denied on oath that he had any knowledge of the media
conference. The Supreme Court at Para 176 have observed: “The
police officials in their over-zealousness arranged a media interview
which has evoked serious comments from the counsel about the
manner in which publicity was sought to be given thereby.
Incidentally, we may mention that PW 60 the DCP, who was
supervising the investigation, surprising expressed his ignorance
about the media interview.”

Your Excellency, it was not a “media interview” but a full fledged
media conference in which | was made to incriminate myself by
the Special Cell before the entire Indian nation and there was no
doubt in anyone’s mind that | was guilty. There was no possibility
of my getting a fair trial after the media blitz. The Special Cell
effectively deprived me of my right under Article 20 and 22 of the
Indian Constitution.

RIGHT TO CONSULT A LAWYER

The Supreme Courtin its judgment has dealt with the facts relating,
to how | was denied access to a lawyer extensively. The Supr
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Court observed at Para 180 that: “It is an undisputed fact that the
appellants were not apprised of the right to consult a legal
practitioner either at the time they were initially arrested or after
POTA was brought into the picture. From Paras 177 to 184 the
Supreme Court has dealt with the facts on how | was denied access
to legal assistance at the time of investigation.

“177. Now we look to the confession from other angles,
especially from the point of view of inbuilt procedural safeguards
in Section 32 and the other safeguards contained in Section 52.
It is contended by the learned Senior Counsel Mr. Gopal
Subramanium that the DCP before recording the confession, gave
the statutory warning and then recorded the confession at a
place away from the police station, gave a few minutes time for
reflection and only on being satisfied that the accused Afzal
volunteered to make confession in an atmosphere free from threat
or inducement that he proceeded to record the confession to the
dictation of Afzal. Therefore, it is submitted that there was perfect
compliance with sub-section (4) was also complied with inasmuch
as Afzal was produced before the Additional Chief Metropolitan
Magistrate, PW 63 on the very next day i.e. 22-12-2001 along
with the confessional statements kept in a sealed cover. The
learned Magistrate opened the cover, perused the confessional
statements, called the maker of the confession into his chamber,
on being identified by PW 80 the ACP and made it known to the
maker that he was not legally bound to make the confession and
on getting a positive response from him that he voluntarily made
the confession without any threat or violence, the ACMM recorded
the statement to that effect and drew up necessary proceedings
vide Exts. PW-63/5 and PW-63/6. It is pointed out that the
accused, having had the opportunity to protest or complain
against the behaviour of the police in extracting the confession,
did not say a single word denying the factum of making the
confession or any other relevant circumstances impinging on
the correctness or the confession. It is further pointed out that
Afzal and the other accused were also got medically examined
by the police and the doctor found no traces of physical violence.
It is therefore submitted that the steps required to be taken
under sub-sections (4) and (5) were taken. However, the learned
counsel for the State could not dispute the fact that the accused
Afzal was not sent to judicial custody thereafter, but, on the
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request of the 10, PW 80, the ACMM sent back Afzal to police
custody. Such remand was ordered by the ACMM pursuant to an
application made by PW 80 that the presence of Afzal in police
custody was required for the purpose of further investigation.
Thus, the last and latter part of sub-section (5) of Section 32
was undoubtedly breached. To get over this difficulty, the learned
counsel for the State made two alternative submissions, both of
which, in our view, cannot be sustained.

178. Firstly, it was contended that on a proper construction
of the entirety of sub-section (5) of Section 32, the question of
sending to judicial custody would arise only if there was any
complaint of torture and the medical examination prima facie
supporting such allegation. In other words, according to the
learned counsel, the expression “thereafter” shall be read only
in conjunction with the latter part of sub-section (5) beginning
with “and if there is any complaint” and not applicable to the
earlier part. In our view, such a restrictive interpretation of sub-
section (5) is not at all warranted either on a plain or literal
reading or by any other canon of construction including purposive
construction. The other argument raised by the learned counsel
is that the provision regarding judicial custody, cannot be read
to be a mandatory requirement so as to apply to all situations. If
the Magistrate is satisfied that the confession appears to have
been made voluntarily and the person concerned was not
subjected to any torture or intimidation, he need not direct judicial
custody. Having regard to the circumstances of this case, there
was nothing wrong in sending back Afzal to police custody. This
contention cannot be sustained on deeper scrutiny.

179. The clear words of the provision do not admit of an
interpretation that the judicial custody should be ordered by the
Chief Judicial Magistrate only when there is a complaint from
the “confession maker” and there appears to be unfair treatment
of such person in custody. As already stated, the obligation to
send the person whose alleged confession was recorded to
judicial custody is a rule and the deviation could at best be in
exceptional circumstances. In the present case, it does not
appear that the AMM (PW 63) had in mind the requirement of
Section 32(5) as to judicial custody. At any rate, the order passed
by him on 22-12-2001 on the application filed by PW 80 does
not reflect his awareness of such requirement or application of
mind to the propriety of police remand in the face of Section
32(5) of POTA. Compelling circumstances to bypass the
requirement of judicial custody are not apparent from the record.
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180. The more important violation of the procedural
safeguards lies in the breach of sub-section (2) read with sub-
section (4) of Section 52. It is an undisputed fact that the
appellants were not apprised of the right to consult a legal
practitioner either at the time they were initially arrested or after
POTA was brought into the picture. We may recall that the POTA
offences were added on 19" December and as a consequence
thereof , investigation was taken up by PW 80 as Assistant
Commissioner or Police, who is competent to investigate the
POTA offences. But, he failed to inform the persons under arrest
of their right to consult a legal practitioner, nor did he afford any
facility to them to contact the legal practitioner. The opportunity
of meeting a legal practitioner during the course of interrogation
within closed doors of the police station will not arise unless a
person in custody is informed of his right and a reasonable facility
of establishing contact with a lawyer is offered to him. If the
person in custody is not in a position to get the services of a
legal practitioner by himself, such person is very well entitled to
seek free legal aid either by applying to the court through the
police or the Legal Services Authority concerned, which is a
statutory body. Not that the police should, in such an event,
postpone investigation indefinitely till his request is processed,
but which is expected of the police officer is to promptly take
note of such request and initiate immediate steps to place it
before the Magistrate or the Legal Services Authority so that at
least at some statge of interrogation, the person in custody would
be able to establish contact with a legal practitioner. But, in the
instant case, the idea of apprising the persons arrested of their
rights under sub-section (2) and entertaining a lawyer within the
precincts of the police station did not at all figure in the mind of
the investigating officer. The reason for this refrain or crucial
omission could well be perceived by the argument of the learned
Senior Counsel for the State that the compliance with the
requirements of Section 52(2) of POTA did not arise for the simple
reason that at the time of arrest, POTA was not applied. But this
argument ignores the fact that as soon as POTA was added and
the investigation commenced thereunder, the police officer was
under a legal obligation to go through all the procedural
safeguards to the extent they could be observed or implemented
at that stage. The non-invocation of POTA in the first instance
cannot become a lever to deny the safeguards envisaged by
Section 52 when such safeguards could still be extended to the
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arrested person. The expression “the person arrested” does
not exclude person initially arrested for the offences other than
POTA and continued under arrest when POTA was invoked. The
“person arrested” includes the person whose arrest continues
for the investigation of offences under POTA as well. It is not
possible to give a truncated interpretation to the expression
“person arrested” especially when such interpretation has the
effect of denying an arrested person the wholesome safeguards
laid down in Section 52.

181. The importance of the provision to afford the assistance
of the counsel even at the stage of custodial interrogation need
not be gainsaid. The requirement is in keeping with the Miranda
(Miranda v. Arizona, 384 US 436 : 16 L Ed 2d 694 (1966))
ruling and the philosophy underlying Articles 21, 20 (3) and 22(1).
This right cannot be allowed to be circumvented by subtle
ingenuities or innovative police strategies. The access to a lawyer
at the stage of interrogation serves as a sort of counterweight
to the intimidating atmosphere that surrounds the detenu and
gives him certain amount of guidance as to his rights and the
obligations of the police. The lawyer’s presence could pave the
way, to some extent, to ease himself of the mental tension and
trauma. In the felicitous words of Finlay, C. J. of Ireland in People
v. Healy ((1990) 2 IR 73):

“The undoubted right of reasonable access to a solicitor
enjoyed by a person who is in detention must be interpreted
as being directed towards the vital function of ensuring that
such a person is aware of his rights and has the independent
advice which would be appropriate in order to permit him to
reach a truly free decision as to his attitude to interrogation
or to making of any statement, be it exculpatory or
inculpatory. The availability of advice must, in my view, be
seen as a contribution, at least, towards some measure of
equality in the position of the detained person and his
interrogators.”

182. Parliament advisedly introduced a Miranda (Miranda v.
Arizona, 384 US 436 : 16 L Ed 2d 694 (1966) ordained safeguard
which was substantially reiterated in Nandini Satpathy (Nandini
Satpathy v. P. L. Dani, (1978) 2 SCC 424 : 1978 SCC (Cri) 236)
by expressly enacting in sub-sections (2) and (4) of Section 52
the obligation to inform the arrestee of his right to consult a
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lawyer and to permit him to meet lawyer. The avowed object of
such prescription was to introduce an element of fair and humane
approach to the prisoner in an otherwise stringent law with drastic
consequences to the accused. These provisions are not to be
treated as empty formalities. It cannot be said that the violation
of these obligations under sub-sections (2) and (4) have no
relation and impact on the confession. It is too much to expect
that a person in custody in connection with the POTA offences is
supposed to know the fasciculus of the provisions of POTA
regarding the confessions and the procedural safeguards
available to him. The presumption should be otherwise. The
lawyer’s presence and advice, apart from providing psychological
support to the arrestee, would help him understand the
implications of making a confessional statement before the police
officer and also enable him to become aware of other rights
such as the right to remain in judicial custody after being produced
before the Magistrate. The very fact that he will not be under the
fetters of police custody after he is produced before the CJM
pursuant to Section 32(4) would make him feel free to represent
to the CJM about the police conduct or the treatment meted out
to him. The haunting fear of again landing himself into police
custody soon after appearance before the CJM, would be an
inhibiting factor against speaking anything adverse to the police.
That is the reason why the judicial custody provision has been
introduced in sub-section (5) of Section 32. The same objective
seems to be at the back of sub-section (3) of Section 164 CrPC,
though the situation contemplated therein is somewhat different.

183. The breach of the obligation of another provision,
namely, sub-section (3) of Section 52 which is modeled on D. K.
Basu (D. K. Basu v. State of W.B., (1997) 1 SCC 416 : 1997
SCC (Cri) 92) guidelines has compounded the difficulty in acting
on the confession. Section 52(3) enjoins that the information of
arrest shall be immediately communicated by the police officer
to a family member or in his absence, to a relative of such person
by telegram, telephone or by any other means and this fact shall
be recorded by the police officer under the signature of the person
arrested. PW 80 the 10 under POTA merely stated that “near
relatives of the accused were informed about their arrest as |
learnt from the record”. He was not aware whether any record
was prepared by the police officer arresting the accused as
regards, the information given to the relatives It is the prosecution
case that Afzal’'s relative by the name Mod. Ghulam Bohra of
Baramula was informed through phone. No witness had spoken
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to this effect. A perusal of the arrest memo indicates that name
of Ghulam Bohra and his phone number are noted as against
the column “relatives to be informed”. Afzal’s arrest memo seems
to have been attested by Gilani’s brother who according to the
prosecution, was present at the police cell. But, that does not
amount to compliance with sub-section (3) because he is neither
family member nor relation, nor even known to be a close friend.
We are pointing out this lapse for the reason that if the relations
had been informed, there was every possibility of those persons
arranging a meeting with the lawyer or otherwise seeking legal
advice.

184. Another point which has a bearing on the voluntariness
of confession is the fact that sufficient time was not given for
reflection after the accused (Afzal /Shaukat) were produced before
PW 60 recording the confession. He stated in the evidence that
he gave only 5 to 10 minutes time to the accused for thinking/
reflection in reply to the question by the counsel fro Shaukat
Hussain. It is true as contended by the learned counsel Mr. Gopal
Subramanium that there is no hard-and-fast rule regarding grant
of time for reflection and the rules and guidelines applicable to a
confession under Section 164 CrPC do not govern but in the
present case, the time of 5 or 10 minutes is, by all standards,
utterly inadequate. Granting reasonable time for reflection before
recording a confession is one way of ensuring that the person
concerned gets the opportunity to deliberate and introspect once
again when he is brought before the prescribed authority for
recording the confession. That its is one of the relevant
considerations in assessing the voluntariness of the confession
is laid down in Sarwan Singh v. State of Punjab (1957 SCR 953
11957 Cri LJ 1014)”

The Supreme Court finally held at Para 185 that my so called
confession extracted under torture could not be treated as
admissible evidence. | quote the said paragraph: “All these lapses
and violations of procedural safeguards guaranteed in the statute
itself impels us to hold that it is not safe to act on the alleged
confessional statement of Afzal and place reliance on this item of
evidence on which the prosecution places heavy reliance.”

Your Excellency, this shows that the investigating agencies were
trying to fabricate evidence to show the public that they had solved
the crime but in fact they have not solved the crime till this d
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| was denied legal assistance not only at the stage of investigation
but also at the stage of the trial. The Supreme Court has reproduced
the facts from the records and | reproduce the relevant paragraphs
from Para 165 to 168.

“165. The first point raised by Mr. Sushil Kumar, appearing
for the accused Afzal, was that he was denied proper legal aid,
thereby depriving him of effective defence in the course of trial.
In sum and substance, the contention is that the counsel
appointed by the court as “amicus curiae” to take care of his
defence was thrust on him against his will and the first amicus
appointed made concessions with regard to the admission of
certain documents and framing of charges without his knowledge.
It is further submitted that the counsel who conducted the trial
did not diligently cross-examine the witnesses. It is, therefore,
contended that his valuable right of legal aid flowing from Articles
21 and 22 is violated. We find no substance in this contention.
The learned trial Judge did his best to afford effective legal aid
to the accused Afzal when he declined to engage a counsel on
his own. We are unable to hold that the learned counsel who
defended the accused at the trial was either inexperienced or
ineffective or otherwise handled the case in a casual manner.
The criticism against the counsel seems to be an afterthought
raised at the appellate stage. It was rightly negatived by the High
Court.

166. Coming to the specific details, in the first instance,
when Afzal along with the other accused was produced before
the Special Judge, he was offered the assistance of a counsel.
One Mr. Attar Alam was appointed. However, the said advocate
was not willing to act as amicus. On 14-5-2002, the charge-
sheet was filed in the court. On 17-5-2002, the trial Judge
appointed Ms Seema Gulati who agreed to defend Afzal. She
filed vakalatnama along with her junior Mr Neeraj Bansal on the
same day on behalf of the accused Afzal. On 3-6-2002, the
arguments on the charges were heard, Afzal was represented by
Ms Seema Gulati. The counsel conceded that there was prima
facie material to frame charges. The court framed charges against
all the accused on 4-6-2002 and the accused pleaded not guilty.
True, the appellant was without counsel till 17-5-2002 but the
fact remains that till then, no proceedings except extending the
remand and furnishing of documents took place in the court.
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The next date which deserves mention is 5-6-2002. On that date,
all the counsel appearing for the accused agreed that post-
mortem reports, MLCs, documents related to recovery of guns
and explosive substances at the spot should be considered as
undisputed evidence without formal proof which resulted in
dropping of considerable number of witnesses for the prosecution.
The learned Senior Counsel for the appellant by referring to the
application filed by Ms seema Gulati on 1-7-2002 seeking her
discharge from the case, highlights the fact that she took no
instructions from Afzal or discussed the case with him and
therefore no concession should have been made by her. The
contention has no force. Assuming the counsel’s statement that
she took no instructions from the accused is correct, even then
there is nothing wrong in the conduct of the advocate in agreeing
for admission of formal documents without formal proof or in
agreeing for the framing of charges. The counsel has exercised
her discretion reasonably. The accused-appellant did not object
to this course adopted by the amicus throughout the trial. No
doubt, some of the documents admitted contained particulars
of identification was independently proved by the prosecution
witnesses and opportunity of cross-examination was available
to the accused. In the circumstances, we cannot say that there
was a reasonable possibility of prejudice on account of admission
of the said documents without formal proof.

167. Coming to the next phase of development, on 1-7-
2002, Ms Seema Gulati filed an application praying for her
discharge from the case citing a curious reason that she had
been engaged by another accused Gilani to appear on his behalf.
An order was passed on 2-7-2002 releasing her from the case.
Mr. Neeraj Bansal who filed the vakalatnama along with Ms Seema
Gulati was then nominated as amicus to defend Afzal on that
occasion. Inspection of record by the counsel was aloowed on 3-
7-2002 and on subsequent occasions. On 8-7-2002, the accused
Afzal filed a petition stating therein that he was not satisfied
with the counsel appointed by the Court and that he needed the
services of a Senior Advocate. He named four advocates in the
petition and requested the Court to appoint one of them. On 12"
July, the trial Judge recorded that the counsel named by the
accused were not willing to take up the case. Mr Neeraj Bansal
was therefore continued especially in view of the fact that he
had experience in dealing with TADA cases. Afzal was also given
the opportunity to cross-examine the prosecution witnesses in
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addition to amicus. In fact, he did avail of that opportunity now
and then. On several occasions, there was common cross-
examination on behalf of all the accused. No indicia of apparent
prejudice is discernible from the manner in which the case was
defended. Though the objection that he was not satisfied with
his counsel was reiterated on 12-7-2002 after PW 15 was cross-
examined, we do not think that the Court should dislodge the
counsel and go on searching for some other counsel to the liking
of the accused. The right to legal aid cannot be taken thus far. It
is not demonstrated before us as to how the case was mishandled
by the advocate appointed as amicus except pointing out stray
instances pertaining to the cross-examination of one or two
witnesses. The very decision relied upon by the learned counsel
for the appellant, namely, Strickland v. Washington (466 US 668
(1984)) makes it clear that judicial scrutiny of a counsel’s
performance must be careful, deferential and circumspect as
the ground of the ineffective assistance could be easily raised
after an adverse verdict at the trial. It was observed therein:

“Judicial scrutiny of the counsel’s performance must
be highly deferential. It is all too tempting for a defendant to
second-guess the counsel’s assistance after conviction or
adverse sentence, and it is all too easy for a court, examining
the counsel’s defense after it has proved unsuccessful, to
conclude that a particular act of omission of the counsel
was unreasonable. Cf. Engle v. Isaac (456 US 107 (1982)
pp. 133-134). A fair assessment of attorney performance
requires that every effort be made to eliminate the distorting
effects of hindsight, to reconstruct the circumstances of
the counsel’s challenged conduct, and to evaluate the
conduct from the counsel’s perspective at the time. Because
of the difficulties inherent in making the evaluation, a court
must indulge in a strong presumption that the counsel’s
conduct falls within the wide range of reasonable professional
assistance;...”

168. The learned Senior Counsel for the State Mr Gopal
Subramanium has furnished as table indicating the cross-
examination of material prosecution witnesses by the counsel
Mr Neeral Bansal as Annexure 16 to the written submissions.
Taking an overall view of the assistance given by the court and
the performance of the counsel, it cannot be said that the accused

was denied the facility of effective defence.”
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The Supreme Court observed that my objection to the lawyer
was an afterthought and the judgment Strickland v. Washington
(466 US 668 (1984)) relied upon by the Supreme Court also stated
that a convict or defendant is often tempted to accuse his counsel
after an adverse verdict. But the fact is that my objection was
neither an afterthought nor a temptation to accuse the counsel
after the adverse verdict. At the outset of evidence | had written
an application to the learned judge on 8-7-2002 against the Amicus
Curiae that was not satisfied with him and gave names of four
lawyers and requested the judge to appoint any one of them for
me. | again told the court on 12-7-02 that | was not satisfied with
the counsel and, most important, counsel, Neeraj Bansal also told
the court that he wanted to withdraw from the case. But the
Designated Judge did not discharge the counsel and asked Mr.
Neeraj Bansal to assist the court. In fact, | never signed any
Vakalathama in favour of Mr. Neeraj Bansal, the amicus curiae.
Earlier | had signed Vakalathama for Ms. Seema Gulati who was
appointed as amicus and the name of Neeraj Bansal was inserted
in the said Vakalatnama by Seema Gulati as her junior. When Ms.
Seema Gulati sought her discharge from the case as amicus on 1-
7-02, Mr. Neeraj Bansal also got automatically discharged from
the case. However, the fact remains that | did not sign any
Vakalatnama in favour of Mr. Neeraj Bansal who himself who himself
was not willing to defend me and which fact also came on the
record. Mr. Neeraj Bansal was kept under compulsion to ‘assist
the court’ and assisting the court does not mean “defending an
accused.” | am annexing the order sheet of the trial court dated
12-7-02 as Annexure C. Thus, the Supreme Court’s observation
that my objection to counsel was an afterthought is totally
erroneous and is against the facts on record.

The Supreme Court held that no prejudice was caused to me
even though | did not have a lawyer to represent me and my lawyer
at one point of time told the court that he did not wish to represent
me. The Supreme Court states that it was not demonstrated by
my counsel how the case was mishandled. Supreme Court was of
the view that cross examination of the witnesses on behalf of me
was not faulty. But the very basis of my conviction is founded on
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the facts that the material withesses were not challenged in cross
examination or no suggestion was put to them to disprove their
allegations against me. | would like to show that the Supreme
Court’s own judgment shows how the fact that | was deprived of a
counsel affected me.

EVIDENCE AGAINST AFZAL

1. The first circumstance held against me was that | knew the
deceased terrorists and had identified them. At Para 190 the
Supreme Court states:

“The first circumstance is that Afzal knew who the deceased
terrorists were. He identified the dead bodies of the deceased
terrorists. PW 76 (Inspector H S Gill) deposed that Afzal was taken
to the mortuary of Lady Hardinge Medical College Hospital and he
identified the five terrorists and gave their names. Accordingly, PW
76 prepared the identification memo Ext PW-76/1 which was signed
by Afzal. In the post-mortem reports pertaining to each of the
deceased terrorists, Afzal signhed against the column “identified
by”. On this aspect, the evidence of PW 76 remained unshattered.
In the course of his examination under section 313, Afzal merely
stated that he was forced to identify by the police. There was not
even a suggestion put to PW 76 touching on the genuineness of
the documents relating to the identification memo. It may be
recalled that all the accused, through their counsel, agreed for
admission of the post-mortem reports without formal proof.”

Your Excellency, | do not know whether you have occasion to
witness a criminal trial. There is no way a layman like myself could
have conducted the cross examination of the prosecution
witnesses. | do not have either the skill or the knowledge of the
judicial process. The court atmosphere was hostile and the
overbearing presence of the Special Cell made it impossible even
for a man of steel to be impervious to their intimidating presence.
Besides, the second lawyer appointed by the court on my behalf,
Ms Seema Gulati, agreed to the admission to the post mortem
reports without even taking instructions or applying her mind to
the case. The Supreme Court states at para 166 quoted above
that the factum of identification of deceased terrorists was
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independently proved by the prosecution. That is not true. Just as
the police tried to extract a false confession from me they also
made me falsely identify the deceased terrorists. If Your Excellency
sees the testimony of PW 67 it will show that he states that | said
that deceased terrorist Mohammad was Berger, the man accused
of hijacking the Indian Airlines plane to Kandahar.

I humbly submit that | do not know the identity of the dead
terrorists and the prosecution never proved who they were. In fact
the Designated Court held that the five men were Pakistanis only
because no one in India had claimed their bodies. In its judgement
dated December 16, 2002 the Judge held at Para 220 that: “All
the five deceased terrorists were identified as Pakistanis by one
of the co-accused. The bodies were kept in mortuary for several
days. No person in India claimed their bodies that showed that
they were not Indians. No valid documents of their coming to India
were found on their person.” Further, PW 76 coerced me into putting
my signature on the post mortem reports. He himself is a corrupt
officer and is himself lodged in Tihar jail on corruption charges.

The officers of the Special Cell wanted to claim that they had
arrested “Berger” the hijacker so they made the claim in the media
and PW 67 made me say that Mohammad had been identified as
Berger. However, PW 76 told me to say he was Mohammad. The
names of the others were just invented by the officers of the Special
cell and | was made to do the identification.

The prosecution case rests largely on the fact that their
withesses were never challenged by my lawyer. But when my lawyer
had already expressed his desire to withdraw from the case and
he never took any instructions from me there was no question of
him cross examining the prosecution witnesses diligently. The
prosecution first claimed that they had arrested Geelani on
December 15, 2001 and he had first disclosed to them the names
of the deceased terrorists. Then they said that | had identified the
deceased terrorists and then the Supreme Court states that the
prosecution had independently established and proved the identity
of the deceased terrorists.

| quote verbatim the submissions (Volume IlI) made by the
Prosecution on identification of deceased terrorist from Page 69
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“12.1 One of the important pieces of evidence against
accused Mohammad Afzal is his identification of the deceased
terrorists during the course of investigation.

12.2 Although the investigating agency had the possession
of the deceased terrorists’ bodies, they had no idea who these
persons were and their origin etc. It is pertinent to note that the
names of the 5 deceased terrorists as being ‘Mohammad, Raja,
Rana, Haider and Hamza’' were disclosed for the first time by
SAR Gilani in his disclosure statement [Ex. PW 66/13, Part VI,
p. 160] on 15" December 2001, which the investigating agency
did not know from any other source.

12.3 Subsequently, during the course of investigation the
bodies were identified by Mohammad Afzal and were in fact
identified as being Mahammad, Raja, Rana, Hamza and Haider.

12.4 This aspect of the investigation is also spoken to by
PW 76 [Part Il, p. 413 at p. 417] in the following terms:-

“...0n 17.12.2001, accused Mohammad Afzal was
taken by me to the mortuary of Lady Harding Medical College,
where accused identified the five terrorists and told their
names as Mohammad, Haider, Hamza, etc. | prepared an
identification memo, which is Ex.PW-76/1 giving the names
of the terrorists as told by the accused... ... | got the dead
terrorists photographed and pasted their photographs on
plain paper. The same are Ex.PW-40/2 of Hamza, Ex.PW-
45/1 of Raja, Ex.PW-41/5 of Rana, Ex.PW-29/5 of
Mohammad and Ex.PW-45/2 of Haider...”

12.5 The Memo of ldentification EX PW76/1 [Part VI. P.
173] is signed by the witness and further the aspect of
identification of the deceased terrorists by the accused
Mohammad Afzal is also corroborated by the evidence of the
other investigating officers.

12.6 PW2 - S. |. Sanjay Kumar, [Part I, p. 35 @ 39] has
deposed to the fact of identification of “...all the five deceased
terrorists, including Hamza, Raja and Rana.” There is no challenge
to the testimony of this witness on the question of identification
of the deceased terrorists by Mohammad Afzal by or on behalf of
any of the accused persons in cross examination.

12.7 PW3 - S. |. Rajender Singh [Part Il, p. 43 at p. 45] has
deposed to the identification of Haidar by Mohammad Afzal on
17.12.2001. It is also pertinent to mention that the witness

e
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has denied a common suggestion on behalf of the accused
persons that Afzal had not identified any of the deceased
terrorists.

12.8 PW4 - S. |. Yograj Dogra has testified [Part Il, p. 47 at
p. 51], that he had sent the dead body of the deceased terrorist
whose body was found at Gate No. 1 of Parliament House building
for post mortem to the Lady Hardinge Mortuary and that the
“Post mortem was conducted on 17.12.01. Name of the
deceased terrorist was known after identify by one of the
accused.” It is pertinent to mention herein that there is no
challenge to the testimony of this witness regarding identification
of the deceased terrorist by any of the accused persons in cross-
examination.

12.9 PW 47 - Dr. Upender Kishore has also testified [Part
I, p. 225] that “On 17.12.2001 | conducted the post mortem
on the dead body of Hamza aged about 27 years identified by
Mohammad Afzal... ... " It is submitted that there is no cross
examination of this witness in this regard.

12.10 As such, it is respectfully submitted that the
prosecution has duly proved that Afzal had identified the bodies
of the 5 deceased terrorists as Mohammad, Raja, Rana, Haider
and Hamza. Moreover, this forms confirmatory evidence, capable
of admitting under Section 27 of the Evidence Act, the disclosure
made by SAR Gilani regarding the names of the deceased
terrorists.”

Your Excellency, the investigating agencies were not sure how
they were going to build up their case and they coerced me to
make a false confession and a part of the confession was that |
knew who the deceased terrorists were. If the Supreme Court did
not believe the so called confession they should also not believed
them that | identified the deceased terrorists. Further, the
prosecution has argued that | my lawyer represented me adequately
on the other hand they make their case on the basis that my lawyer
did not cross examine the prosecution witnesses so their false
case is proved. Is this justice?

The second circumstance against me is the evidence of phone
records:

Your Excellency, there is no evidence of the contents of any of
the calls either the dead terrorists made to me or | to them. In fact

p
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the prosecution withesses with regard to these call records were
not cross examined by my lawyer and | did not have the knowledge
or skill to ask questions. The fact is that if the telephone numbers
had been closely examined they would have revealed that they
were to the STF camps.

The third circumstance held against me was the evidence of
the laptop:

At Para 233 the Supreme Court held that:

“We agree with the High Court that the testimony of PWs
59, 72, 73 and 79 establish beyond doubt that fake documents
were created from the laptop which was evidently in the
possession of the deceased terrorists and eventually recovered
from Afzal/Shaukat in Srinagar. We find the evidence of these
witnesses could not in any way be shattered in the cross
examination. There was no cross examination of the witness PW
59 by Afzal. The limited cross-examination on behalf of Shaukat
did not yield anything favourable to the accused. As regards PW
72, most of the cross-examination was in the nature of
hypothetical questions. Though there was no suggestion of any
tampering to this witness, the witness stated that there was no
evidence of replacement of the hard disk upon a perusal of the
reg file. There was no suggestion to PW 72 that the documents
(printouts) taken from the laptop was not the real ones. Two
different experts recorded same conclusions without knowing
the reports of each other.”

The Prosecution version of my arrest was not believed by the
courts therefore | should have been given the benefit of doubt and
the Courts should have believed me when | told them that | was
arrested at the Srinagar bus stop and not from Shaukat’s truck.
The laptop was according to the prosecution found inside the truck
and there was nothing to connect me with the laptop. | do not
know how to use computers and have never been able to afford a
computer.

Further | did not have the expertise to cross examine the
prosecution withesses on the laptop and my counsel did not cross
examine any of the witnesses on the contents of the laptop.

The fourth circumstances against me was that | led the police to
the hideouts and to the shops where the deceased terrorists bough

mobiles, motorcycles and explosives:
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On the hideouts the Supreme Court states at Para 207:

“207. Coming to the details of evidence relating to hideouts
and recoveries, it is to be noted that the accused Afzal is alleged
to have made a disclosure statement to PW 66 Inspector Mohan
Chand Sharma on 16-12-2001. It is marked as Ext. PW-64 /1. In
the said disclosure statement, all the details of his involvement
are given and it is almost similar to the confessional statement
reads thus:

“I can come along and point out the places or shops of
Delhi wherefrom | along with my other associates, who had
executed the conspiracy of the terrorist attack on Parliament,
had purchased the chemicals and containers for preparing
IED used in the attack, the mobile phones, the SIM cards
and the uniforms. | can also point out the hideouts of the
terrorists in Delhi. Moreover, | can accompany you and point
out the places at Karol Bagh wherefrom we had purchased
the motorcycle and Ambassador car. For the time being, |
have kept the said motorcycle at Lal Jyoti Apartments, Rohini
with Nazeer and | can get the same recovered...”

This statement has been signed by Mohd. Afzal. In fact it is
not required to be signed by virtue of the embargo in Section
162(1). The fact that the signature of the accused Afzal was
obtained on the statement does not, however, detract from its
admissibility to the extent it is relevant under Section 27.”

This paragraph shows that the officers of the Special Cell had
made me sign on dozens of blank papers and the police wrote
anything on them they liked.

My advocate did not cross examine PW 66 at all even though
he was one of the most important witnesses and he had coerced
me into making a disclosure statement and it was similar to the
confession statement. Both of them were documents invented by
the investigating agencies.

Your Excellency, | have told the court that | knew Mohammad
and that | went with him to buy the white Ambassador. If you check
the records of the cross examination of PW 20 | admitted truthfully

in court that | had gone with Mohammad to buy the car. )
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| respectfully submit that the shopkeepers were all coerced
into identifying me. There was no identification test carried out in
order to ensure they could actually identify me. The Supreme Court
just dismissed this submission at Para 226 without giving any
reasons. Para 226 states:

“It is contended that the test identification should have been
conducted to assure credibility of the evidence in the identification
of Afzal by the shopkeepers. It is also contended that the
photograph of the deceased Mohammed should have been mixed
up with the other other photographs in order to impart credibility
to the version of witnesses who claimed to have seen him. We
find no substance in these contentions.”

Your Excellency, | have made a chart to show that of a total of
80 prosecution witnesses only 22 were cross examined by the
advocate appointed to represent me and even when he cross
examined he would sometimes just give one suggestion. Even
though | was the most vulnerable person | had no legal assistance
for no fault of mine, except that | am too poor to afford a lawyer.

e
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Prosecution Designation Cross Cross Remarks
witness examination | examination
by Neeraj by Afzal
Bansal
PW1 GL Mehta SHO Parliament St PS Nil Nil
PW2 Sanjiv Kumar | SI, Parliament St PS Nil Nil Alleges that Afzal
identified bodies
of terrorists
PW3 SI, President’s Nil Nil Alleges Afzal
Rajinder Singh House security identifies Haider
PW4 Yog Raj S, 1GI Airport Nil Nil Recovers slips
Dogra with phone num-
bers; mobile
PW5 ASI Security, Delhi Police Nil Nil
Jeet Ram
PW6 Constable Photographer Nil Nil Alleges to have
Rajesh Kumar taken 184 photos;
PW7 Jasveer HC, Parliament Street PS Nil Nil
PW8 H. S. HC Parliament Street PS Nil Nil
Ashwani Kumar
PW9 HC Parliament Street PS Nil Nil
Sukhbir Singh
PW10 HC Parliament Street PS Nil Nil
Jagvir Singh
PW11 Deputy Secretary, Nil Nil Court disallowed
G. L. Meena Home several questions;
Grant of prose
cution sanction
PW12 DCP, Headquarters Nil Nil Sanction for
T. N. Mohan prosecution
PW13 Deputy Chief Security Nil Nil Issuance of
Dushyant Singh Officer, Ministry of sticker
Home Affairs
PW14 H. C. Parliament Street PS Nil Nil
Malkit Singh
PW15 Mathew Executive, Infrastructure Nil Nil Original owner of
George Leasing and Financial white Ambassador
Services Ltd.
PW16 Dheeraj Infrastructure Leasing Nil Nil Buyer of the white
Singh Peon, and Financial Services Ltd. Ambassador
PW17 Shopkeeper Yes Nil Bought the white
Satbir Singh Ambassador
from PW16

[
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Prosecution Designation Cross Cross Remarks
witness examination | examination
by Neeraj by Afzal
Bansal
PW18 Motor mechanic Yes Nil Buyer of the
Raghbir Singh white Ambassador
PW19 Harish Proprietor, Yes Nil Bought the white
Chander Jaggi Jaggi motors Ambassador
from PW 18
PW20 Proprietor, Afzal Afzal truthfully
Harpal Singh Lucky motors admits owns up his
going to role.
the shop of
witness
PW21 Constable CRPF Nil Nil Injured in firing
Mahipal Singh
PW22 R. S. Verma | Director, SFSL, Chandigarh | Nil Nil
PW23 P. R. Nehra | Principle Scientific Nil Nil Handwriting
Officer, CFSL, CBI expert
PW24 A. Dey Senior Scietific Officer, Nil Nil
Asst. Chemical Examiner,
CFSL, CBI
PW25 Jasvinder Computer Centre Nil Nil
Singh (Xansa Webcity)
PW26 Jibharam Mechanic Yes Nil Buyer of Yamaha
motorcycle
PW27 Salim Junk Dealer Nil Nil Purchased
motorcycle
from PW26
PW28 Babu Khan | Barber Nil Nil Purchased
motorcylce
from PW27
PW29 Sushil Gupta Auto Deals Nil Yes (Only Important witness
Kumar one sugg- | on purchase of
estion motorcycle
given)
PW30 SI Draftsman, Crime Branch, Nil Nil
Mahesh Kumar PHQ
PW31 Bal Raj Property Dealer Yes Nil Court allows lead-
(Inadequate ing question; Pro-
perty Dealer in
regard to
Indira Vihar
PW32 Jagdish Lal | Owner of Indira Yes Yes Photos of
Vihar house Five terrorists
PW33 Davinder Property Dealer Yes Nil Not even a sugg-
Pal Kapoor estion was pu
the witn&ss th
A
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Prosecution Designation Cross Cross Remarks
witness examination | examination
by Neeraj by Afzal
Bansal
he did not get
the set premises
on rent for Afzal
or that he was
deposing falsely
PW34 Subhash Owner of A-97 Yes Nil Testimony regard-
Chand Malhotra Gandhi Vihar (Inadequate ing identification
of Mohd. went
unchallenged
PW35 Capt. Security Manager, Airtel Nil Nil
P. K. Guharay
PW36 Sterling Cellular Ltd. Nil Nil
Maj. A. R. Satish
PW37 Prem Chand | Hostel owner, Yes (One Nil Important
Christian Colony suggestion witness
only)
PW38 Rajneesh Runs STD Booth, Nil Nil
Kumar Christian Colony
PW39 Naresh Landlord of Nil Nil Landlord was on
Gulati SAR Geelani bail at the time
PW40 Anil Kumar | Chemical Business Yes (Inadequate) Nil
PW41 Ajay Kumar | Salesman, Dry fruits shop Yes Nil
PW42 Ramesh Shopkeeper, Yes (Inadequiate) Nil
Adwani Dyes and Colours
PW43 Sunil Kumar | Shopkeeper, Yes Nil
Gupta Electrical Gadgets
PW 44 Sandeep Shopkeeper, Yes Nil
Chaudhary Mobile Phones
PW45 Landlord, Nil Nil
Tejpal Kharbanda | Shaukat (co-accused)
PW46 Wife of PW45 Nil Nil Her testimony is
Usha Kharbanda not recorded
PWA47 Dr. Upender | Senior Resident, Lady Nil Nil Conducted post-
Kishore Harding Medical College mortem on de-
ceased terrorists;
Important witness
PW48 Expert, CFSL, CBI Nil Nil
Dr. Rajinder Singh
PW49 Kamal Shopkeeper, Mobile Phones | Yes Nil
Kishore Behal
PW50 Sanjay Mani | Manager, Admin, Nil Nil

Xansa India Ltd.

N
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Prosecution Designation Cross Cross Remarks
witness examination | examination
by Neeraj by Afzal
Bansal
PW51 Dharampal | Clerk, District Nil Nil
Transport Office, Faridabad
PW52 Clerk, Registering Nil Nil
Charan Singh Authority, Motor Vehicle,
Faridabad
PW53 LDC, MLO, HQ Nil Nil
Mahesh Chand
PW54 Anil Ahuja UDC, Transport Nil Nil
Authority
PW55 Sham Singh | Sub-Inspector, Nil Nil
Security, Vice-President
PW56 Constable Special Branch, Lodhi Road | Nil Nil
Ranjit Kumar
PW57 SI Special Cell, Lodhi Road Nil Nil Laptop was in
Pawan Kumar custody of this
witness
PW58 SI CRPF, SDG, VVIP Security Nil Nil
Neeraj Paliwal
PW59 Senior Scientific Nil Nil
N. K. Aggarwal Officer, CFSL, CBI
PW60 DCP, Special Cell Yes Yes Witness states:
Ashok Chand “I am not aware
if on 20/12/01
accused Afzal
was produced
before the media
or on any other
date, he was
produced before
media to tell
media about his
role in attack on
Parliament”.
PW61 Deputy SP, SDPO, Yes Nil
Abdul Haq Butt M. R. Ganj, Srinagar (Inadequate
PW62 HC Parampura PS, Yes (One Nil Most important
Mohammad Akbar | Srinagar suggestion witness on Afzal’s
only) arrest
PW63 Addl. Chief Metropolitan Yes Nil
V. K. Maheshwari | Magistrate, Patiala House (Inadequate;
PW64 Si Special Cell, Lodhi Road Yes Nil Contradicts PW61

Hardaya Bhushan

and PW62 on
time, place of

arrest Nt
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Prosecution Designation Cross Cross Remarks
witness examination | examination
by Neeraj by Afzal
Bansal

PW65 SI Special Cell, Lodhi Road Nil Nil Important

Sharad Kohli witness in
regard to
Afzal’s arrest.

PW66 Mohan Special Cell, Lodhi Road Nil Nil Crucial witness

Chand Sharma not cross-
examined

PW67 SI Special Cell, Lodhi Road Nil Nil The witness

Bidrish Dutt stated that Afzal
identified photo-
graph of one
Mohd@Bargar
who was deceas-
ed terrorist and
told he was
hijacking of
IC 814; someone
objected but no
cross examination

PW68 Asst. Director, CFSL, Nil Nil

Dr. S. K. Jain Chandigarh

PW69 Inspector CRPF Nil Nil

Santhosh Singh

PW70 SI Special Cell, Lodhi Road Nil Nil

Harinder Singh

PW71 Rashid Transporter Nil Nil

PW72 Vimal Kant | Computer Engineer Nil Nil On the laptop

PW73 Bureau of Police Research Nil Nil On the laptop

Krishnan A. Sastri | and Development, Ministry

of Home Affairs, Hyderabad

PW74 Constable CRPF Nil Nil

Shambir Singh

PW75 Officer Commanding, Nil Nil

K. Satyamurthy BDU, NSG

PW76 Inspector Special Cell, Yes but Nil Crucial witness on

H. S. Gill Lodhi Road Inadequate whose testimony

Afzal given a
death sentence.
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Prosecution Designation Cross Cross Remarks
witness examination | examination
by Neeraj by Afzal
Bansal
PWT77 SI Special Cell, Yes Nil
Lalit Mohan Lodhi Road
PW78 Manager, Siemen, Nil Nil
Manjual Kapur Gurgaon
PW79 M. Krishna | Ministry of Home Affairs, Nil Nil On laptop
Hyderabad
PW80 ACP Investigating Officer, Yes but Nil It is the officer
Rajbir Singh Special Cell, very whose
Lodhi Road inadequate investigation
was found to
be riddled with
illegalities

| am also annexing the depositions of seven prosecution
witnesses: PW 2, 3, 37,47, 62, 65, 66, 67, 76 and 80 as Annexure
D1 to D10. If Your Excellency, reads these depositions you will see
the difference in the quality of cross examination of the amicus
curiae appointed by the court for me and the lawyers appearing for
the other three accused.

Your Excellency, | do not know how my lawyer, Mr Colin
Gonsalves, performed in the High Court but | do know that he
made an argument in Court that | should be given a lethal injection
and not be hanged. He made this submission in an additional
affidavit which | was not shown. | have come to know he is denying
that he did this but the least | would expect from him that he come
and explain what he did instead of maligning those who are trying
to fight for my life. It would seem he is more worried about his
reputation than about my life.

In the Supreme Court | had a senior lawyer represent me but
my wife told me he demanded a fee that she could hardly afford. |
do not know whether that is the reason he did not finally submit
any written submissions or filed a curative petition. Even in the
review petition my lawyers did not place the facts with regard to
the fact that I did not have a fair trial except in one sentence.
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QUESTION OF PUNISHMENT

Your Excellency, the records clearly show that | was not involved
in the actual attack on the Indian Parliament. | did not murder
anyone and | did not injure anyone. | do not think that the attack
on the Parliament served the cause of the Kashmiri people and |
am genuinely sorry for the family members of those who died doing
their duty. | feel no personal enmity towards the nine persons Killed
or the 16 injured. It is unfortunately the poor and vulnerable who
suffer. Even if no one believes me | can honestly say that | do not
justify or rationalize the pain of the children who lost their fathers
on that day just as | feel the pain of my seven year old son who is
living with the nightmare that his father may be hanged any day.

The prosecution has tried to argue that | am responsible for
the action of the five deceased terrorists who actually attacked
the parliament. However, the Supreme Court rejected their
argument. | quote from Paragraphs 242 and 243:

“242. The stand taken by Mr. Gopal Subramanium is that
on the commission of overt criminal acts by the terrorists
pursuant to the conspiracy hatched by them and the accused,
even the conspirators will be liable under Sections 3(1)/3(2) of
POTA. It is his contention that where overt acts take place or the
object of the conspiracy is achieved, then all the conspirators
are liable for the acts of each other and with the aid of Section
120-B read with Section 3(2), all the conspirators are punishable
under Section 3(2). The liability of mere conspirators is coequal
to the liability of the active conspirators according to him.
Alternatively, it is contended that on account of the perpetration
of criminal acts by the deceased terrorists pursuant to the
conspiracy, the appellant is liable to be punished under Section
120-B IPC read with Section 3(1) of POTA and the punishment
applicable is the one prescribed under sub-section (2) of Section
3 of POTA. According to the learned counsel, sub-section (3) of
Section 3 does not come into play in the instant case because
of the overt acts that have taken place in the execution of the
conspiratorial design.

243. As far as the first contention of Mr Gopal Subramanium
is concerned, we have already rejected his argument that on the
principle of “theory of agency”, the conspirators will be liable for, .
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the substantive offences committed pursuant to the conspiracy.
When once the application of the theory of agency is negatived,
there is no scope to hold that the appellant, in spit of not having
done any act or thing by using the weapons and substances set
out in sub-section(1)(a), he, as a conspirator, can be brought
within the sweep and ambit of sub-sections (1) and (2). The
wording of clause (a) of Section 3(1) is clear that it applies to
those who do any acts or things by using explosive substances,
etc., with the intention referred to in clause (a), but not to the
conspirators who remained in the background.”

The Supreme Court has acquitted me of charges of belonging
to any terrorist organization. | quote from Para 250:

“The conviction under Section 3(2) of POTA is set aside.
The conviction under Section 3(5) of POTA is also set aside
because there is no evidence that he is a member of a terrorist
gang or a terrorist organization, once the confessional statement
is excluded. Incidentally, we may mention that even going by the
confessional statement, it is doubtful whether the membership
of a terrorist gang or organization is established.”

The Supreme Court had the choice of either awarding me death
sentence or life imprisonment under section 302 of the IPC read
with 120-B and 109 of the Indian Penal Code. They chose death
sentence. | would like to quote the reasoning of the Supreme Court
on why they awarded me the death sentence at paras 252 and
253:

“252. In the instant case, there can be no doubt that the
most appropriate punishment is death sentence. That is what
has been awarded by the trial court and the High Court. The
present case, which has no parallel in the history of the Indian
Republic, presents us in crystal-clear terms, a spectacle of the
rarest of rare cases. The very idea of attacking and overpowering
a sovereign democratic institution by using powerful arms and
explosives and imperiling the safety of a multitude of peoples’
representatives, constitutional functionaries and officials of the
Government of India and engaging in a combat with the security
forces is a terrorist act of the gravest severity. It is a classic

example of rarest of rare cases.
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253. The gravity of the crime conceived by the conspirators
with the potential of causing enormous casualties and dislocating
the functioning of the Government as well as disrupting the normal
life of the people of India is something which cannot be described
in words. The incident, which resulted in heavy casualties, had
shaken the entire nation, and the collective conscience of the
society will only be satisfied if capital punishment is awarded to
the offender. The challenge to the unity, integrity and sovereignty
of India by these acts of terrorists and conspirators, can only be
compensated by giving maximum punishment to the person who
is proved to be the conspirator in this treacherous act. The
appellant, who is a surrendered militant and who was bent upon
repeating the acts of treason against the nation, is a menace to
society and his life should become extinct. Accordingly, we uphold
the death sentence.”

Your Excellency, | am absolutely sure that the vast majority of
Indian people would not want a man to be hanged without even
hearing his story or letting him have an opportunity to defend
himself. However, if by hanging me you think that Indians will feel
avenged and my death will bring some solace to the children who
lost their fathers and mother on December 13, 2001 then | have
nothing to say. However, if you grant me clemency | can say | will
pray every day that both Indian and Kashmiri people may learn to
understand each other and the conflict that has divided us and
claimed more than 80,000 lives in the Valley ends soon so that we
can all live our lives watching our children grow up as good, kind
and compassionate human beings.

Please accept my sincere gratitude for a patient listening to
the voice of an unfortunate Kashmiri prisoner.

Yours sincerely,

%M&M AP

Mohammad Afzal Guru
Tihar Jail
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Annexure A-1

October 24,2006, The Times of India
A THOUGHTY FOR TODAY

Rage, rage against the dying of the light.

DYLAN THOMAS

Rights of Man

.Aanging Afzal would serve no ethical,
practical purpose

fzal Guru, one of those convicted in the Parliament

attack case, does not deserve to die. This is not only

because this newspaper is against capital punish-

ment, but also because the legal community is
divided over whether Afzal has had a fair trial. The death
penalty is reserved for the rarest of the rare cases, after the
individual concerned nas been tried in a fair, just and
reasonable manner in a court of law. The punishment being
irreversible like none other, there should be no doubt that the
accused obtained a fair trial. In Afzal's case, questions have
been raised over the quality of legal counsel provided to him
at the trial court stage. Whether these concerns are valid
or not, they certainly strengthen the case against capital
punishment,. If the debate finally veers to the conclusion that
Afzal did not have a fair trial, how does one make amends?
When presented with a situation of capital punishment,
the state, sadly backed by a section of society, displays a
disturbing sense of certitude. The argument against the death
penalty or, for that matter, against any form of extreme
violence, questions this arrogance of certainties. It is not
uncommon for judges to be divided on the issue of awarding
a death sentence. Isn't it frightening to proceed nevertheless?
A society that treats capital punishment as a topic for TV chat
shows, rather than one that outlaws it altogether, betrays
astonishing levels of internalised violence. Mob sentiment
takes over the discourse, confusing justice with revenge.
The state stokes such bloodthirst — whether it is the execution
of Dhananjay or Afzal or the violence of one community
against another — because that perpetuates its hegemony
over individuals.

This is not to say that Afzal should be set free, or that the
state has no right to frame laws and punish transgressions.
The state should punish erring individuals to protect the
rights of other citizens, but not to the extent of snuffing out
their lives or violating their dignity. The rights of man have
evolved after years of cruelty and a million agonising deaths.
Should we turn the clock back? The issue is not merely one of
saving an Afzal ‘out there’. The president mulls over a
clemency petition; his decision is meant to represent the views
of a billion, with a billion ambivalences. If he turns down
clemency for Afzal, that would be our decision as well: We
would share with him the responsibility for taking away the
life of an individual. Are we so hardened as a people as to be
prepared for such a moral burden?
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Annexure A-2

MATTERS OF POLICY: Popular feeling in Kashmir is valid ground to grant Afzal pardon

A valley scarred

HNDUSTH—N TIMES
<10.2006

[ ONS’PI’l UTIONAL LAW...

not at all a science, but ap

plied polmcs using the word
in its nable senge.” [t was in the spiv-
it of Justice Felix Frankfurthen's
uphorism that, on September 8, 1974,
President Gerald Ford granted par-
don to his precdecessor, Richard
Nixon. He acted against public opin-
ion and in the knowledge that it
would cost him the election in 1976,
which it did. History has, however,
vindicated him.

A nation torn apart by race riots,
protests on Vietnam and partisan-
ship could ill-afford the traums. The
US's prestige in the world would have
sunk low. The Special Watergate
Prosecutor, Leon Jaworski, was
fooded with appeals to challenge the
pardon. His memeolrs, The Right and
the Power, record agonisingly why he
refused to do so,

Never before has Kashmir wit-
nessed such intense unanimity —
from Chief Minister Ghulam Nabi
Azad to the separatlsts — as on par-
don for Mohammad Afzal. What we
need to ask ourselves is why do
Kashmiris react a8 they do? The an-
swer we shirk is that they feel op-
pressed and hwmiliated. Afzal is no
popular hero, unlike Magbeol Butt.
But it is thely own tragic condition
they tament each time. They protest
thus. We must address earnestly the
roots of Kashmiri alienation, not dis-
miss the popular clamottr as some do.

"It looks to me to be narrow and
pecantic, to apply the ordinary ideas
of criminal justice to this great pub-
lic contest. ['do nat know the method
of drawing up an indictment against
a whole people, I cannot insuit and
ridicule the feelings of millions of
my countrymen.” What Edmund
Burke said in hls immortal speech
in Britain’s House of Commons on
March 22, 1775, on conciliation with
the US, s true of Kashmiris as well.

Has anyone ever heard of a death
sentence on a man who was unde.
fended at his trial? This monstrous
nuscarriage of justice warrants re.
twial. The Supreme Court has used
emotional language. No PM has ac-
cused militants of “treason as it
has”, Medleval rulers ordered hu-
mans to "become extinct". Judges do
not. It rightly calls the crime a “ter-

ristact” but ends up holding that it
A ht very well be an act of waging
. The two judges on the bench
claim “to view the expression with
the cyes of the people of free India™

By A.G. NOORANI

and “dissoclate ourselves from the
old English and Indtaa authorities”,
create new law and send a man to the
gallows along with some basics of
criminal jurisprudencs.

Both must be saved. All canstitu-
tional tests would justify pardon on
one ground alone — popular feeling
in a state charged with alienation,
whem a peace process is underway.

BR. Ambedkar told the Con-
stituent Assembly on December 29,
1848: “The Home Minister who would
be advising the Governor on a mercy
petition... would be in a better posi-

"tion to advise the Governor having

regard to his intimate knowledge of
the circumstances of the caseand the
situation prevailing in that area.”
There, then, are relevant factors.
They are all the more true of the
Union Home Minister when advising
the Prestdent apropos Kashmir. It is
germane to the power of pardon,
Claynour for Afzal's scalp comes ill
from men who have, like accused per-
sonsof the lesser breed, avoided trial
for over a decade in the Babri masjid
demolition case. The chief among
them, L.K. Advant, shamelessly said
that it was “a political case” and did
not involve “moral turpitude” (De-
cember 20, 1998). What a message by
the then Unlon Home Minister to
militants all over the counfry.
Commenting on judicial indepen
ence, De Smith, an eminent author&
ty on constitutional law, asked
whether this implied “that judges
should be entirely aloof from public
sentiment and slwayn disregard the
strength of local feeling on an issue
before them? If not, to what extent
should judges take into account con-
sideration of public policy, and how
far can the government or its unruly
supporters or opponents be permit-
ted to determine what is the public

to be taken into account™ Thus, even
reisa cleax urfence of breach ef

pounded the law n terms which
Delivering
4 e

case
N Alemo.

the Sit Gearge B
tre i Aanchester on Oct
1978. Sumuel Sitkin said that they
o enforee the law should samwt
be balanced by political ronsideri

tons. “What if their v.niuum :nt
will Jead inevitably to L bre
on w oscale aut of all proportiea 1
that which is penalised or to conse
quences so unfair or 3o harmmut as

interest? Judges not
have to determine what is in the pub-
Hie interest. or whether a transaction

is vontrary 1o public policy, or
whether it is necessary to impose it
detervent sentence because of the
prevalence of a social evil; and in
coming to such decisions, they are
expected to have some regard to the
general sense of the community and
not to rely merely on idiosyncratic
opinions. Moreover, in some political
contexts, the courts allow the execu-
tive or the House of Commons the
ficst and last word™.

It is preposterous to cry “violation
of the rule of law". The power of par-
don is an integral part of the legal
process that begins with arrest and
investigation and proceeds to trial
and sentence. Public palicy is as valid
a consideration in the grant of par-
don as it is in the decision to launch
or withdraw a prosecution.

English texts speak of “political’ in
twe different senses: ‘a party politi-
cal’, which is motivated by expedien-
cy or party loyalty The Supreme
Court rightly struck down pardon in
a case of this kind on October 11,
2006. But "political’ is used in another
sense also, which Is synonymous
with considerations of the State or
the public interest.

In Britain, the Attorney General
(AG) exercised for long the power to
launch prosecutions for certain of-
fences and to withdraw all prosecu-
tions in his sole discretion. He con-
sults ministers, if atall, if heso wish-
es, The Franks Committee on the Of-
ficlal Secrets Act, 1911, noted that he
“may consult ministerial colleagues
before taking his decision to prose-
cute. He will do this in cases where he
thinks there may be important con-
siderations of public policy or of a
political or international character

heavily to igh the harm done
by the breach itself?

One consideration that had o be
boene in mind. Silkin said. .
fear that minority greups, belivs s

sefves to be unprotectad wd
tack, might re I Tintka
my decision vn a p: pulitival i

Ideserve all the eriticism which
Tam likely to receive, But if 1 ighore
poiitical considerations m  thr
widest sense of that term, then Tam
failing in my lcsponsl\‘lh(w~ and
courting disaster”

Lord Shawcross’ letter e
Tires (Londony of July 28, 149582 s i
locus classicus on the subject. It con
cerned the proposal to prosecute
Nazi war criminals. The AG's discre:
tion was “not to be settled by Pa
ment”. He repeated Lord Simot
tum that *

he should prosect
is what the law,
showld consider
facts”™. That would include
morale and order” and "public policy
and interest in the widest sense”.

If Advani’s officials had succeeded
in the parleys with the Hizbul Mu:
jahideen in 2000, is there the slightest
doubt that its chief, Syed Salahuddin.
and his men would have received
pardon? So, undoubtedly, would the
Naga militants if the talks with them
succeeded. Conditions for pardon are
common in peace accords. In the Fed-
eralist Papers, Hamilton supportei
giving this power to the executive.
rather than the legislature. so that
“in seasons of insurrection or rebel
lion” an offer of pardon is made in
time instead of “letting stip the juld
en opportunity” for peace. That 1
certain to- happen in Kashmiv il
Afzal is executed
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State versusg Mohde. Afzal and others,

12.7.2002,
Present:-~®hri D.?. Aggarwal, pesignated PP for the Stat%./

All the accused persons produced from J.C ./wftl;*h their

couns@l except accused-Navjot Sandhu,who is exempted

from personal appearancs,

Tha cyse 15 today Lixed for prosecution eviuace.
Af ter racording one witness today, accusnad-Mohd. Afzal states
that he does not want the amicus curiae®, Neeraj Bansal to act
on his behalf. He earlier had given the ligt of four advocatess,
namely. R.M. Tyffail, Pt. R.K. Nasgem, Mr., P.K. Dham and Ashok
Aggarval. This court h%d ingquired from Mr., x R.M. Tuffail and
Pt. R.K. Naseam 1r‘xyfth‘;§ court in another case, but both of
them expressed their inability to become amicuys curiae in
thig cases M. Ashok Aggarwal had earlier appeared in this
case on behalf of one of the accused and argued the bail
application. Thereafter he did not appear, Accused-Mohd.
Afzal states that his ex case is entirely different from the
case of other accused persons and he does not want to defeng
himself unless any of these lawyers, named by him above, are
providged to him. I consider that if accused wants to have a
Lawyer of his choice, he is free to engage himself the lawyer
of his choice, but if he has not engagad a lawyer of his choice
and has asked the court to appoint amicus curiae, the court
can appoint amicus curjae out of the panel available with it
or out of the willing advocates. The court ¢annot compell any
unwilling advocate, who says that he has no time, to become
amicus curiae. Mr. Neora) Bansal, who was appointed as amicus
curiae in this case, had earlier been conducting TADA cases
in this court and ir this view, the court has appointed him
amicus curiae in this case,

1 consider that irrespective of accused saying that

he does not want amicus curiae, the court has the duty to
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seck the assistance of an amicus curiae in suq asas where
the accugsed is not cooperative. M., Neeraj Bansal has requested
for withdrawal from this case, but he 1s requested to assist
the court during trial.

Accused-Mohd, Afzal has requested to cross-examine the
witnesses himself. e is given the liberty to cross-examine
the witnesses,

Statament of six witnesses, who were pres2nt, iere
recorded, WHNo cther witness is present.

Put yp on 15.7.2002 for remaining prgsecution
evidence,

7
Desig Judgs, N.Delhi.

15.7.2002,
Presenti- Shri D.P. Aggarwal, Designat:d PP for tha State.
[TV, a-é’-c,mw('/lki/mm f-‘w“ 7e. —cwa/s/ .
QA il ,\/ﬂ\ﬂwf.faﬁl/.é% /"//'Ll‘.a s e.:o.b-—/ﬁlio’/é@‘.
/U’i’i/w'é’ o\-//fu.u{m.a_.o .
Qlaliorot o P2 s g Ao griclidl
No albsh. conlruss _is /"(’,Lu?/zzu/ .
7o Cont L/da-md H olute
-/zz/”"v"(,-.ﬁ/i. e Y74

. 2 A[e‘.y—-
Y Cnigmalist FLA s S DL,
T e f s S e o stad o Franws
. wxtl Cgrith
T vt G el Ny DLt

oot G) Aiod s
‘““;(o""’g —s /M;.w/ . -

To e Ofao1 12002 7 ‘ _
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P2t~
S.I. Sanjiv Kumar, P.S. Parliament Street on SA'.
Ex ,PW2/l was handed over to me. On receiving this D.D.

. 72
entry, ¥vug I along with oOne Magiater Chaughry went to

Pariiament House., When I reached at the Parliament House,

‘the gate no.2 was closed and the sounds of firing could be

heard by me. Our senior pSlice officers were already there
when I resched there. I had reached on gate no.2 around
11.50-11-52 A.M. After asbout 7-8 minutes, the sounds of
£iring of bullets stoppeds and I entered after sometime
when the gate was opened by senior police officers, when
I entered I found bloods split at various places. There
were chaos, empty cartridges were lying everywhere in the
Parliament House. &HO of P.S. Parliament Street and other
police offjcers had also come there, I along with them
went to Gate no.l ©f Parliament House Bullding and where

I found one terrorist lying dead blasted. The gate no.l
was got cordoned off by the police with thé help of staff
and then we want to Gate no.5 of Parliament House Building,
We found one terrorist lying doad therd and one AXK-%% 56
rifle lying alongside his side . He was also cordoned of
and then we proceedsd further to gate no.9 of Parliament
House Building, Under the porch of gate no.9, we found
three terrorists lying deaé and we could see lot of arms and
arr}n\lnition, plastic bags, cords(Rassi), dryfuuits etc,,
lying nearby. I was dim@cgsd by the senlor officers not to
disturb the dead bodg or to go Near the dead body as there
were chances of some more explousives being on their bodies
and the same getting explode, All the d2ad bodies were ot

cordoned Off and kept cordoned for sometime and by that time,

Bomb Disposal Squa@ of NSG reached on the spot,
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I was deputed at gate No.9 by the SHO. The BDS Team at gate
no.9% checked all the dead bodies and removed explosives and
electronic detices from the dead bodies and told that they
would give the list of seizad material ang they shall defuse
the seized material and they told us that we can proceed
further. I got the three desad bodies of the terrorist
photdgraphed and I gearched the persons of all the three
dead bodies one-by-one and I seized all the matexial which
were recovered from the three dsceased tarrorists ys well as
arms and.amunition lying around them and on their person.
Yrom the Personal search of the dead bodies, their I cards
etc., telephone slips, two mobile phones, dry fruits etc.,
were recoverad. Thrde AK.47 riles, one 3¢ bore pistol
and spare magazine 8 £ive in number of AK~4" rifle and
three fitted magazine, which were double in x 8ize Of the
normal, were all xz® recovered by me. Each of the deceased
terrorist was found with oﬁe bag each., There were live
cartridges in the bags etc., I sealed all the recoverad
articles(arms and ammunition and seized them vide mecovsry
memo =X,PW2/82 in the presence of H.C. Jagveer Singh and
the memo bears my signatures at point A gnd the signatures
of H.C. Jagveer singh at point 8, The I card sejized by me
from the person of tesrorists a‘e BEX.PW2/3,4 and 5, I had
pasted these cards.on a plain piper and I put my signatures.
one hotel bill was found in.the pocket of one terrorist,
whose name was lateron came as Hamza. The hotel bill is
Ex,PW2/6, One paper slip having 7 telephone numbers written
on it was recovered from deceased terrorist, vhose name was

later discovered as RAJA,. I Pasted the same on the Plain

Paper and seized pt , Tne slip is @ Ex,pW2/7,
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One another slip having mobile telephone numbers on it
was recovered from the pocket of another yerrdrist deceased
was known as Rana and the sams is Ex.ng/ﬂ. I pasted it
on a plain paper., One handwritten letter gx,PHW2/9 was
algo recoveredq from the deceased-Terrorist 'Rana, e same
was seized by me. I had prepared sketches .¢f all the three
AK-47 rifles as well as of the pistols and the same are
Ex,PW2/10 to 13. 7The sketch ofcartridges of the pistols were
Prepared along with the sketch of the pistols, I had also
prepared sketches of thae Magazinzs recovered and the sketches
Ex.PW2/14, ALl the sketches bear my signatures and of H.C.
Jagveer singh. 1 joinead investigation with Shri G.L. Mehta
on 14.12,2001 ang 15,12,2001. I prepardéd the inquest
proccedings in respect of three dead terrorists, whose bodies
were lying at gate no.9, and whose names were later discovered,
as Hamja, Raja and 'Rana and sent the bodies to Lady Haring
Mortuary for post mortem, The post mortem was conducted on
17,12,2001, On 17,12,2001, the doctor who conduct .@ post
Mmortem on the dead bof Hamja, handed over to me two pleces
of papers. On® one piece of paper, zez\;e“npmne numbers were
written"and on second piece of paper, E-mail address of
Preeti Zinta was written. I seized both these papers vide
selzure memo ExX.PW2/15, The papers ars Ex,PW2/16 and 17.
1 pasted the two papers on a glain paper and appended my
signatures. On the slip, which is Ex,PW2,/7, there is e-mail
address of Pr@eti & Zinta on back slde. The ingqest paper
and the form £iled by me in respect of deceass l-Hamja is
Ex,PW2/18, inquest of Raja are Ex.PW2/19 and that of
Rana is Ex,PW2/20, Accused~Mohd. afzal present in court was takg
to the Mortuary b y the Officers of Special Cell and he

identified all the five deceased terrorists. including Hamja,
Raja and Rana,
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=10,
(At this stage, thae arms and ammunition recovered by

the witness, are taken out from sealed parcels having the
seal of CRSL), The three AK~-47 riles are EXx,P14,15 and 16
and ths +38 bore pistol is Ex,pPl7, the cartridges are £x,plsg,
Ex.Pl9 to 23 are the five spare magazines, thmee Dags
recoversd from the thme[::ggorists are Ex,P24 to 26, one
mobile phone make Motorvla is Ex,P27, another mobile phone
make Motorola having Imei number 449269, 405, 808, 650 is
Ex,P28. The empty &artridges of AK-47 recovered by me

from the spot are collectively Ex,P29. The mobile xmsie
phones were recovered by me from the deceased-terrorists

at the spot.

XKXXXn7-by Shri K.G, Rogmablyan with Shri Jawahar, Advocat:
for accused-Shoukati~

Ibave seen the post mortem report Ex,PW2/EA

of deceased-Hamja. In this, there is no mention of the
slips Py the doctor. I had checked the dsad bodies thoroughly
I prepared seigzure meno regarding the slips recovered from
the deceased on 13,12,2001, Ths bodies of thies terrorists
sent by me were kept in Mortusry, of Lady Harding, and

as far g8 I know, Mortuary is .in Cold Storage. Police guard
was there around the Mortuary so long as the bodies were
in the Mortuary. It ig wrong ‘o sa8y that no slips or I cards
were recovered from the person of terrorist/deceased either
on 13th or 17th December, 2001,
XXXXn; - ky on behalf of remaining accused persons by the
counsels-

Nil. Opportunity given,

R.0.A.Co Designated Judge,
Ngw Delhi.
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-1lle
PoWe3ia

S.1. Rajinder Singh, President House security, on SAi-

on 13.12.2001 I was posted at P.S. Parliament Street,
At 11.15 A.M. I was given D.D. No.14-A(Copy of which is
Ex.PW3/ML), I along with H.C. Sshwanl Xumar went to the
Parliament House. On reaching there, SHO of our 'P.5. along
with staff was found by me already thers. I was given
rasponsibility by the SHO of doing pProceedings in raspect of
dead body lying at gate no.5 of the Parliamant. House. I
found that ons AK-56 ri€le was i . the fight hand of the
deceased-terrorist and I took search of the dead body.
One I card was racovered from the right side pocket of ths pant.
The I card was having writing conmputer education Sanjay.Kaul.
Nearby the dead body, handgrenade liver was also lying there
and there was on® bag in the shoulder of the dead body and
cash of Rs,150/~(three currency notes of Rs.50/- were in the
pocket of snirt). The bag in the shoulder were having various
pdckets and chains. I preparei sketch of &K-5§ rifle and also
of the handgenade liver. The same is Ex,PW3/2. My signatures
are at point A and that of Ashwani Kumar at point B, The I
card seized from the body of the deceased is gx.PW3/3 and the
same was pasted on the plan paper and signed the paper at point
A. I seized the rifle and sealed it with the seal of Rs. I
akk sealed all the articles recovered from the person of the
dead body and seized vide mepo 2x,PW3/4, which bears my
signatures at point A and that of Ashwani gumar st point B,
Rk (At this stage, the seized articles are taken out Of the
parcels). Bx,P30 is the A&-56 rifle and P31 is the liver, The

bag is Ex,P32.
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I completed €orm no. 25 zmH#.35 and sent the dead pody for
post mortem to Lady Harding Hospital, MW inquest .eport
is px.PW3/5 having my signatures at point A.'. The name of the
deceased-terrorist was known as Hadar onl 7.12,2001 at the
1 dentification of Mohd, afzal. 1 got the post mortem of three
persons of sdcusity, who had died in the attack. They were
Nanak+ Kamlesh Yadav and One another, whose name I d&o not
remember Now. Now I remember he was Om Parkash. The inquest
report of three are Ex,PW3/6,7 and 8.
XXxXKns ~on behalf of accused-Shoukat, by Shri K.G. Commbarin
and shri Jawaher, Advocates-ss well as by all other advocates
on behalf of the remaining accused personsé-

It 4s wron§ to say that Afzal has not identified any
of the deceassed terrorist, I searched the degd bagy thoroughly.
It 48 wrong to suggest that no I card was repovered,fxex

R.0.A.C.
2

8.7.20024 Desi adeo
New L.
Wwﬁ 4
b7,
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Annexure D-3
-5

P.W «3735=

Shri prem chand son of Shri Suraj Bhan, aged 30 years,
Hostel owner, r/o B-6/8, Vijayata Vihar, sector No.13, Rohini
on SAd-

I am running hostel at B-41, Christian Colony where
there are 32 rooms and it is named as Yamuna Hostel.

On 6,11,2001, through Raj neesh s T D. bootq, the ﬁwo accused

sy v v

perSOns present in the court, Mohd. Afzal and Shoukat approached

B re————— 2o . 4 o 8
Twesgn 0

me for & room. I Let out room no.s on the ground f].oor to them

at’ the monthly :ent of RS, 1500/—per mon’ch They came on
st 42 & 77

/th or Bth Novenber, 2001 and put tneir Luggage 1n the room and

wént” away. I went to hostel on 26. 11, 2001 for checking in the

—re b

rooms and I found one xashmiri boy :Ln room no.5, who to!.d me

his name as Ruhail '\Li shah, I told hirn that he smould give

his particulars as 1 had to go police verification- He told me

that he was doinyg Diploma in computer from Pptech, Kamla Nagar.

He also showed me an I. card, I had seen Afza). and ShOukat

coming to him. In between I also found room closed for sometime.

PR

on 6th or eth December, 20(1, I sav Rohasl Ali Shah going out of
room, Nhen he was outside, I told him that .he has not giwn me
';:he part:.culars for Vgrification- Hc shouLd give me particulal.s
so- that I cen s get police verification. He tol.d me that he
would be cominy back and after coming back, he would give the
particulars, oOn 8.,12,2001 I again went and checked room no.S.

I found the room lying vacant, On 19,%2,2001, a constaple from
Special Cell came to me and told me that I was required at Special
Cell ‘
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I went to Special cell where or';evsikh police officer was there
and there shxxixmxathere were 4.5 persons amongst them were
Shoukat and Afgzal. There I had identified them as the same who

had come to take the room and T came ‘to knuw about tneir -ano JRVZ=1

et St e v e

ment in the terrorist activit.ies. Thé 1de'1t1ty card which was
shown to me by Ruhail Ali Shah is Ex.PW4/4. The photograph
Ey.PW29/5H:!..s that of Rohail Ali shah whom I had found in room
no.5 of ny hostel.,
XXAXXn; ~py accused-Mohd, afzal himselfs.

Nik. Opportunity given,
X)OO(Xn.;- by Shri K.G. Bannariyan, Advocats on behalf of accused-
Shoukati-

I maintain regl ster cf the persons who occupy the hostel.
I have not given that register to the police nor the same has
been brought by me today in the court. I do not have licence
for running a lodge or hostel. I get the police verification
done of those whom I give the room in the hostel bn rent. I
also record in the register if police vorfication is done,
I did not lodge any report with the police after Rohail ‘ali
Shah left the hostel room on 8.,12,2001, ! aid not suspect
when Rohal Ali shah left the room because several times the
students keep on changing the hostel. Shoukat and Afzal had

Y o ———

brought table, chai: etc, initially when the room Was_let_oug

(r————

but when I found room vacant ohn 8,12,2001, everything had beeén
taken away, I did not get verification of Shoukat and pfzal
done from the police as after taking the room, thsy had left

and it was Rohal Ali Wx Shah, who was occupying the room, ‘
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(«i")t ls wrong to say that 1 had not sten accused-Shoukat ané
Afzal at any tims, It is wrong to say that I saw Shoukat'
and Afzal in police custody on 19.12.2001 and I at the instance
of the Police, became a witness,
XXXXnj=- by shri Neera] Bansal, Amicus Curiae’-

It is wrong to.say that Mohd. Afzal had not come to
take the room on rent at any time.
XXXXXn1 - on behslf of the remaining accusefl personsi-

Nil, Opportunity given,

R‘O.A.Cl

184720026 Designatad Judge,
New Delhi.
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~e 7. 02

P.W 47 Br, Upender Kishore sr, Resident Deptt of F & M
and Toxidology, Lady Hardinj Medical College,
New Dalhi

on S.A.‘
On 17-12-01 I conducted the poOst mortem

on the dead kody of Wamjs aged abouter2?~yro-identified
Ry Mohd-Afzal, There were in all 89 injuries in the

body of Hamjae The injiuries were mostly bullet injuries
and some abras.onss My detailed post mortem report is
£xt, PW 47/ which is in my hand and bear my signature
at point A, The death was due to shock andihuxxi
hamarra ge produced as result of ant£¥ﬁortem injuries
produced by the protectials of tha refiled fire anms
fired from distant raﬁge and sufficient to cause death
in ordinary courseyﬂfla sealed parcels were given to

the police after post mortem, The Post mortem is also
“signed by Dr. G.K. Sharma Head of the department at
point B, Ehara were two sligs zecove:ed frcmth: pOCYet
of Hamja whicvmere handed over to the police on 17tn Dec,
itself, The slips recovered from the pocket of Hamja

is “xt, R k& 2/16 ana PW 2/17,

' Dr. Bajesh was witt me who is my junior

and he hod handed over tngte siips to the police. His
signature ateat point D on Ext, Pw 2/15. ¥r, Rajesh now
apt working inthe hospital, I identify nis signature,
as he has worked under ne,

ALXXXXKKKX by $h,K.C, Kannabiran advocate for Shaukat Hucsa

The bodies of the terrorist were kept in

.

mortary of the hospltal, I did not knoiv when the Bodie
ware depositad in mortaury which is cold storage of deag

Jodies,
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When t he body were %&fgx‘x%ﬁaxm of mortaur y for

post mortem tney were (amp, There was no exit wound
present onthe iront of the chest near tne chest., The
cloths onthe dead body ve:e of bloog styained, At
page No, 2 of the Post Mortem report it is mentioned
that two pieces of paper were recoyered from eaci
pocket of greea pant of the 28833889° This is at point
'X', I found one slip in each pocket of both the
pockets of the pant, 1Idid not note if the slips
age in wot condition or in dry conditione X did not
find anything else on the body of the defeased except
fragement of bullets and the cloths on the body., It
{s wrong to say that Ext, PW 2/16 and 2/17 were not
rgecovered, I had nt signed the slips as they were
handed over unseal. Seizure memo has been signed by
the jre officer ,
XXAXX Ns, $eema Gulati for accused S.A.R Geelani

The post graudage Doctoré who are affilated
to the hospital leave their record with acemedic section
of the hospitale. Dre. Rajesh address, should also be
available in acd, section. The bBanding over the slip
by Dr, Rajesh to the pc\ﬂ.ice was done in my presence,
I was-waar.ing gianx g Q’&‘j)at that time so séizure m21no
was signed by pr. Rajesh who was assisting ms, ¥
XXXXX Dpbehalf of remaining accused persons

Nil, opp. given,

RO&AC - Pasignatgd’ Judge
POTA, Re Delhi_.
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Annexure D-5
-6 -
P.WeFEX 62%-
H.C. Mohd, Akbar, No.2758, Police gtataion Parampura.,
Sri Nagar, J & K on SAi-

At about &, a.w. on 15,12,2001, D,S,p, PW6l came to our
polige station add told us to 98t ready. Three teams were fomed
by him of police officials. I was in the team of DSP and our
team went to pruit Mandi of Parampura. We had been given ins-
tructions at P.S. that we had to locate WR38-B-67.33, and trece
it. Thig truck was found by our team inPerampurawPriit Mandi
at about 8 A+.M. As the morning Wurs is a rush hour in Fruit
Mandi, we walted for about one hour for the truck to move,

The truck started from rFruit Mandi at about 10 A.M. We stopped
the truck near the Police Station of Parampura on the road

which leads to Baramula. 1In the truck, we found accused-Shoukat
and Afzal present in the court. wWe asked them to get down from
the truck and prought tham to the Police Station and interrogated
them. gEx,/PW61/1 and 61/2 sre the personal search memos of the
accused persons, which bear my signatures at point E. The
disclosure statemsnt mads by the accused pPersons are signed

by me at point D and is Ex.Pw61/3, The accused disclosed about
Rs.Ten Llakhs, one mohile phone and computer lying in the truc);.
Thewtruck was chocked and gx,P83 lsptop alongrwithraocesories
and brief case, Ex,P84 mobile phone and Ex.p85 cash of‘ Rs,10 Lakhs
were recovered from the truck vide memo <x,PW61/4 and bears nmy
signatures at point E,

AXXXXns . by accused~-Mohd, afzal, accused himselfi-

Nil. Opportunity.givene.
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XXXy~ by Shri Neeraj Bansal, anicus Curiae -

It is wrong to say that I am dsposing falsely.
XXXXns - by Shri K.G. Bannarian, on bahalf of accused-Shoukati-

I was not knowing accused-Mohd, Afzal or Shoukat Hussain
from bafore, I & not kaow who 18 the owner of the truck. Only
my ofiicer would be knowing about it, It is wrong to say that
the accused-Shoukat and Afzal were brought to the P.S. first
andl truck came at the P.Se Lateron. My statement was recorded
by the I0 of tlds c3se. It is wrong to say that accused-Mohd.
Afzal and Shoukat were arrested first and then truck was brought,
("oli- They wers apprehended with truck). It is wrong to say
that Rs,10 Lakhs, laptop and mobile phone were not recovered
from the truck.

XX0(tn; - On behalf of the rest of the accuded persons i-
Nil. Opportunity given.
R0 .ACo 4

24.7.,2002. Designaked Judge,
New “elhi.
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P.WeE5i-

§.I. Sharad Kohli, Special ¢ell, Lodhi Colony, New pelhi
on SAl~

oP 15,12,2001, I along with S.1. Hardaya Bhushan and othor
staff went to Srinagar by special ailrcraft and we reached
there by 1 PN? DSP of J.K. Police, shri Abdul Haq Bhatt
handed& over to us accused.Mohd, Afzal and Shoukat Hugsain
along with EXx.P83, P84 and P85 and documents prepared by JK
Polices My coll.eague-ﬂardéya Bhushan along with accused
personsrand the case property and the documents left for Delhi
and I along with S.I. J&i Kishan and H.C. Vikram remained in
Spi Nagar as a truck had also been seized, We went to P.S.
Parampura, sri Nagar, where truck no . R-38-E-6733 was nangad
to me by DSP-fpdul Haq Bhatt. I recorded stztement of DSP-
Abgul Hag Bhﬂét, H.C. Mohd, Akbar and H.C. Mohd, Shafi., I
stayed in Srinagar along with above police officials on
16and 17.12,2001 also in order to have further information
about Tariq and Ghazi Baba, who were susgects in this case.
On 18,12,2001, at about 1 p.me I started from P.S. Parampura
along with truck and J.K. police escorts. The escorts left
us upto Jammu and from Jammu, we came by’ the same truck to
Dslhi and reached Special Cell, I reachied Delhi on 19,12,2001
at about 9 p.m. ¥¥B alony with truck and other Police officials,
DCP-Rajbir singh made endorsement on the seizure memo at point
X on BX,PW65/1, which is signed by him at point A and I was
directed to deposit the truck at P.S. Parliament Street, I
took the-truck on the same night to P.S5. Parliament Strest

and depo’sited it with the Malkhana,
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on 20.2.2002, I, as per the directions of the IO, had taxen
exhibits for DUA examintion of the five tsrrorists to CFsL
Chandigarh from MICM , P.S- Parliament Street. Ir, Biswas
had refused to receive the same on the ground that there was
no xeak attestation of the autopsy surgeon. However, xgX on
my request, Dr., Biswas preserved the samples in the Laboratory
a8 they were of perishable nature. On ¥,3,2002, I went to
CESL changlgarh along with attested seal of the Surgeon and
thereafter the samples were deposited in the CFSL for examina~
tion. I brought road certificate duly received and gave it
£o MHCM, so long as the samples remained in my custody. they
were not tampered with,

XXXXXn?~ by Shri K.G. Bannarian, counsel for accused-Shoukat?-

The registered owner of the truck is Afsan Guru., who is
wife of sccusedSShoukat Hasan Guru, I &ld not seize the
documents regarding ownership, It is wrong to 83y that the
truck brought by me to Delhd from—'s;*i Nagax, €id not belony
to Afsan Guru.
XKXXni~by accused-Mhd, afzali-

Nil. Opportunity given,

XXXns-by shri Neeraj Bansal, Amicus Curiae -

Nil. Opportunity given, '
XXXXXn; - Py the counsel for the rest of thef accused persons:-

Wil. OQoportunity given,

R.0.A.C. J

Desi 2d dge
25.7.2002, New M 9e
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Annexure D-7

state ver sus tohd., afzal & others,
p-We66%~

Inspector Mohan Chand Sharma, Operation Cell, Lodhi Road,
New Delhi on SA'-

on 13.12.200:!., 1 was posted in Operation Cell. At about

12 noon, I got the news that attack has been éane on Parliament
House and I was given direction that I should reach there with
Ky team of officials. I along with my team and my senior officer
ACP-Rajbir singh reached at Parliament House. ©On reaching there
I found x SHO of P.S« Parliament Street and other senior officers
present on the spot. After reaching there, I learnt that
terrorists had attacked Parliament and som® police persons
and some public persons had been killed in that attacked.
Five terrorists who nad made suicicial attack., v}ere also got
killed at Parliament House. I and senlor officers inspected
the spot, There was zm& dead body of ont terrorist at gate
no.l, another dead body at gate no.9 and thide dead bodies at
gate no.5, and one ® ambassador car ustd by the terrorists was
at gate no.ll, NSG 3BDS was deactivating the handgrenade found
on the spot and after deactivation was done at gate no.l, ve
reached there. We searched the militants lying dead at gate
no.l and from his person, ons mobile phone was recovered,
one leather purse was in the pocket of the body containing three
I. Cards, one slip on which some mobile numbers were wri cﬁen
and another slip on which rubail mobiile pumbers were written.
My senlor officers gave me directions to do investigation about
the robile numbers which were found written on the slips,
The slips which weres recovered are &x,PW4/6 and 7. The I Cards
which were recovered from the purse of terrorist are Ex,PW4/2,

3 & 4.

/
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The mobile phone which was recovered from the tetrrorist was
switched of by m and I took out the sim card to find out’ sim
cerd number. I abso noted the instrument pumber. From the

purse of terrorist, three more simd cards wers recovered and I
also noted their sim card numbers., Iwo cards were of Magic Alr
Tel and another was of Speed Esgar. I wrom‘.t'iown request

letter for poth the companies for findi;;“;;;"t‘t;eﬂ caLL details
apd whatev?t details of the S.‘im cards could be oﬁtained and prints
out of tHe call datails and sent my ¥ S.I. for obtaining these
detai‘Ls from the two companies, After sending my S-I. I went to
;ﬁf.dffice and ga\;e instructions to S.I. to reach office, I left
S.I. Sanjay Dutt and other st3ff on the spot. The responsibility
of investigation about pobile numbers was given to me, My staff
was to inform me about information roceived by them about mobile
numbers. When I reached office. S.I. to whom I sent for collecting
details, also came to the office along with the documents and
details, The document Ex,PW35/1 gives at poiut A,B and C details
of the thrge sim cards of Alr Tel. The corresponding mobile nurber
no.of the sim card at point A is 9810511085, The corresponding
m§h1 le nupber of the sim card at point B ig 9810693456 and the
corresponding mobile card number at point C is 9810565284,

The .mobile numbers are at point D/E .and F. The sim card no.
c?;;espcndinq to mobile 20.9810693456 was found to have besn used

in 8ix instruments 1.,8. cell phones as is indicated from Ex,PW35/6-

On the I, card which wax recovered from tha pocket of tha terrorist
there wag' ome mobile phone 1no.g811489429. The print out of this
mébile lnumber was algo obtalngd, which is Ex,PW36/233. The instru-
m:en;'yhic.h was \}ud by this mobile number was also found :;e'\
uged by the terrorist-Mohd. who was killed in the attack and whose
\ is Ex,PW29/5,
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The last call which was mads by mobile no.9810693456, was made
'to mobile no.9811489429 st 11,25 A.M. The m ¢all detalls show
‘that on mobile no,.9810693456, which was found on the person
of the militant, had received cells from 8821651150059, which is
a2 GSM-cum-satellite phone and only incoming calls could be
recejved through this phone as cutgoing calls cannot be madse
from mobile phone to GsM-cum-satellite phone, There were several
cutgoing -
Aalls sxoxkwad £rom this telgphone to Germany. The German number
was 491722290100, The calls on mobile no,9811489429 were also
found to have been received from GsM-satellite Dumber and have
~=+ - Thuraya phone ’
been made to/Fadmn number, the sim cards were slso recovered
from other militants and the details collected about them also
shows that the same six instruments were used by the militants
using dgifferent sim cards, The instrument which was used on
phone no.9811489429, was ﬁsed by the militant frequently and was
again used by the above nurber as per the datails received about
these phons Numbers. The calls were mades to Pakistan and Dubai
as is evident from document Ex.PW35/4, The-pakistan number
is at point P and Dubal number is at point D, on Bx.PW35/4,
The cell phone no.9811489429 was found to have been in constant

'¥. psrson of
conversation with the phonss which were fouad on the/terrorist
¥ .
although he himself was not around the Parliament House, The
calls details show that he was providing ald to them from outsigde.
I tound that phone no,9811489429 was further in contact and
constagtly in touch with no.9811573506 and 9810081228, Since
-8 who had attacked Parliament
the mllitant/had slready dead, my investigation Was now confis-d
o N
to three mobile numbers, 98114,89429, 9811573506 and 9810081228,
Nt ™

The two numbers were of pssar and were of Cash card. The third

number i.e. 9810081228 was regular card in the name of L.A.R.

-

/]
2l

T.ani and was of air Tel,
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‘Whe address as per record was 535, Dr, Mukerjee Nagar, near
Batra Cinema of the holder of this mobile npumber. “e put
our staff to keep a watch around this house On the night of
13,12,2001 in the late hours. sipce no movement was found
in the premises, the genior officers told us to withdraw the
watch. On 14,12.2001, in the morning. again the premises was
kept under survellience. The house owner of this house living
at the ground loor and we took him on confidence anrd he told
that Mr. 3 S-A.R. Jaléni was a professor and was a tenant in

the premlses and was not at home, I had also obtained

interception order of above three mobile numbw
itsel¥ and these mobile Rumbers were kept unddr interception.
The orders of interception of Pakistan numbers and Dubait
numbers were also obtained on 13th pecember, 2001 gnd they wxax
were kept under interception. &.1.Harinder Singh was put, on
the duty of interception of telephone and he wvas given diredtion
that the moment any call is observed on these phone nunbers,

he will :Lmnevdigtaly inform me. On 14,12,2001, a call being
made waes observed on 9810081228 during the day in Kashmiri
language. §.I. Harind®r told me that the conversation was
going on Kashmiri language. I gave him directions that he
should get it translated in Hindi and tell me the gist of
conversation. On the évoning of 14,12,2001, a call was found
on second number 9811573506 and I vas told that in tnis casle,
oﬁe womag was talking in fearfully and was talking to some
Shoukat. after coming back to office in the night, I seized
both the cas'séttes vide memo EX,PW66/1 and 2. I went through
the conversation and informed my senior officers that these
persons were having knéw ledge hbout the attack on Parliumem:

et a— ¢y ¢ TS et

-—-‘\N
J’rhe Hindi translation and conversauon in Hinaj are Ex PW66/3

/ "QC and 4,
i o
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Memos Ex,PW66/1 & 2 begr my signatures at point A and that of
Haringer singh at point B,
(At this étage. a szaled Parcel having the court seal
is opened and contents are takem out. Ex,P80 ig the cassette
mark C-1 and Ex,P86 is the cassette mark C-3, which were seized
by me. From the interceptsd calls o £ cell phone no.9811573506
we learnt that the person was in Sri Nagar and the call was
being made From Sri Nagar, We fowind out from Essar Company
the number £rom which the call was made, *he calling number
was 0194492610, which ig Y~6 on EX.PW36/2. I briefed my senior
officers that from the intercepted call, it was evident that
one Shoukat and one Chottu, two persons were in Sri Nagar, who
were connected with this case and this number was given to
Srli Nagar Police, Central agency for keeping watch., We started
surved Llence of house of ¥ S«A.-R. Jalani on 15,12,2001 again,
At sbout 10 A.M. M, S.A.R. Jalani éntered his hou:e and he
was got identified from the landlord and he was apprebended.
Ha was carryinq mobile phone in his hand having mobile no.
9810081228. We seized that mobile phone also., I ynquired from
‘him about the numbers which were py appearing in the chart of
his phone number. He told that mobile number 9811489429 belongs
to Afzal and 9811573506 belongs to shoukat. (ébjected to),
He told that he was not agware of the resicential address, of
Afzal ¥n@x as he'. used to keep his residence changing., However
he knows the dddréss of shoukat, who lives nearby. (obje‘ctéd
to)s The nobile phone which was seized by me from S.AR.
Ga'lani, was sealed with the seal of MCS and was taken into
possession vide memo EX.PW66/5, which beaxs my signatures at
point A and of S.I. Gobind Sharma at point B and of S.I.Badrish
Dutt at point C.
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\A+ this stage, a sesled parcel having the seal of MCS is opened
an¢ contents sre taken out, znd mobile phone is teken out and’
it is the same mobile phone, which was recovered by me and is
marked as Ex.P87. ‘he personal ssarch of S.A.R. Jaland was taken
out and the same is Bx,PW66/6). Jhanaaftanmrrmsguuiuessimomt
MMOWMWMM@
LipsteiioccorewherasbisansGirysaccuseducpenaintinndoos. She was
having mobile phone, which I seized and its nunber was 9811573506
I checked the incoming gnd outgoing Bumber from the memory of the
phone and found that the u&tnbgf:} &qzz;wersaticn of which was
taped, was in’the memory. I inquired froum Afsan Guru about the
persons calling and she told that they ran away out of fear,
(bjected to), I seised the mobile Phon® along with the sim card
’RAx after sealing the same with the seal of MCS vide seizure memo
ER.,PW66 /¥,

(At this stage, one sealed parcgl having the seal of
MCS 1s opened and contents are taken out). Mobile phohe taken
out i85 the sa:;le which 1 seized from Afsan Guru. The mobile
phone 1s Ex,P88. I mentioned the datiils of telephone numbers v
in the memory of thé telephone, in the seizure memo. Ws took
search of house of Afaan' Guru and we found photographs of
Afsan Gurt, her husband.Shoukat and Afzal. The photographs
recovered from the nouse of Afsan Guru are Ex,PW66/8 and 9 and
I signed the photographs at point A, I seized these photographs
vide seizure memo EX.PW66/10. One x& another cell phone ingtru-
ment and one another sim card were recovered from the house search
of Afsan Guru and the same were seized by me vide: seizuze memo
Ex,PW66/11, I had sealed the cell phone and 3im card 1n. a sealed
parcel with the seal of S,

(At this stage, ons sealed parcel having the seal of MCS

is opened and contents are taken out).
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It is the same cell phone which was recovered from the house
of Afsan Guru, The saqme is Ex,.P89.

(At this stdge, another sealed parcél ofsedl of IMCS is
opened ané sim card is taken out, It is the sama". which was
recovered frap the house of afsan Guru, The sameé is EX.P90.)

I arrested accuged-Afsan Guru and the personal search
of Afsan Guru was takeh by lady S.I. Jaishree, and the same is
Ex.Pws6/12, (."ﬁe personal appearance of accuged-Afsan Guru
is exenmpted a’né“ her identity 18 pot disputed), The sim gard
which wag recovered from house of Afsan Guru, was checked and

) T
1ts mobile jumber was found to be YJE¥REIFS 9810446375, “nis
number was the same, which was found from the chart to have been

c‘a“l.'féd by Thuraya phons. *he number appears at Ex,PW35/7 on thire
Sieles Bina it g -
page at mark=-X. I brought both afsan Buru and S.A.i. Jalani

to Operation cell, Lodhi Colony, One team of police officials
had been sent to sri Nagar also. Aaftsr bringing the accused
bersonS, I recorded the disclosure gtatement of S-A'-R- Jalani
and Afsan Guru. The same are W%.PW66/.3 and-14(Objected to),
I recorded the discloswe statements in the presence of S.I.
Gobind sharma and S.I. Badrish. 'fhe digclosure memos i)ear my
signatures at poiht'A + that of accused at point B and that of
witnesses at point ¢ and D, (Objected to), &5.I. Hardaya Bhushan
who was sent to Sri Nagar with the team, came back to Delhi
with accused-Afzal and Shoukat at about 6 p.m.(Accused-Afzal
and Shoukat are pregent in the court), S.I.!{ardaya Bhushan
handed over to me both the gccused 'Persons, few documents and
laptop, Rg.10 Lakhs and Other stticles recovere-d” £rom the
accused persons. ?na articles included one Nokia phone. The

] 4,
documents hended over to me are Ex,PW61/1 to 6. The articles

- with accessories and briefcase
whichyare handed over to me, are laptop/EX, P83, Ex.P84(Nokia

mobi le phone and Ex,P85(Cash of Rs.10 Lakhs).
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The laptop was retained in the office for further study as
to what wese its contents and rest of the articles were
deposited in the Malkhana., I reécorded the disclosure statement
of accused-Mohd. afzal and Shoukat Hussain, which are Ex.PWed/1
and 2(Cbjected to). 7Thg disclosure bear my signatures at point
&% B, of accused at point ¢ and of S.I. Sanjay Dutt at point D,
"(Opjected to). The Nokia phone which was recovered from
."acouswd-Mohd. Afzal and Shoukat was the same jnstumument on
which last call was geperated on 13..12.2001 a%xx 11,32,40 A.M.
as mentioped st point Yl in Bx,PW36/3. On next day i.e.
\16 12,2008, all the accued peraons were produced before the
‘court. and their police remand was taken. For examination of
the laptop and the data stored in it, we approacéhed Oriancon
vergence. Several agencies were working in this case including
CBI and CUI gave us four photographs to ask the accused persons
1f they knew any one of them. The photographs given by CBI
to us are collectively are Ex.PWGS/ls and EX.PW66/16. Acquagds

WmnWMcwW
tmwoqrwwumzmww
memo, the icentification of photograph is recorded. The I

cards which were recovered from the deceased terrorists having

the name of 8 Xansa Webcity I. Cards, the owner of this company
inquired from him. He told us that these cards were not issued
by'him.. (It is object/by the counsel that the IO cannot depose
in the court as.tcv.,what inquiries he made and what was stated
by the vitnesses as a ressult of his inquiry ZEximxstsmeccakad
Counsel state‘d that objection be recorded in ths word of the

counsel, Let the counsel state her cbjection in har own

wordse
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( "fhe: 1,0, ceinot-bevallowed-to-de.so.e. about. th.cantaubs ot
any_ptatementanade.to «him by - snyswitness:dusligullisacourae
ofdauestigations) The counsel relied upon Section 162 Cr, P.C
and read the same,There is no bar under Section 162 Q' ,P°C
onthe I,0. to.tell the court what were the answers given to
his enquiry f%thq witness. Counsel seeks tim® to produce
judgment andargu onthis questione The.counsel gt Liberty
to argﬁ the objection at the time of final arguments),

I had called Mr. Sanjay Mamini, Manager Admns at the office

I showed him I,Cafd Ext, PR 4/2, P.W 4/4, Ext. BW 3/3, PW 2/3
to PW 2/5. Hg denied that these card were igsued .by their
company. He produced one originalcard of his company- which
is Ext, PwZ¥/1 which waé stappled by me on a paper which
LEXEXEEXPR bears my s ignature at point A, I seizad the xx
original card vide seizure memo Bxt, PW 50/2, ‘

QneldihaRaceutha. dnvestigation. uammwer

BY a0 AeCaRauRajbive 8ingh~ asoprovi-sion: 0 £.RAEQmieTs

added again'st'the acoused personsy. Ext P 37 is the mobile
phc;ne ‘wh.icbwas received from decbdeded terrorist Mohga,

The photoqréphs gxXt, PW 40/2, is of deceased Gerrorist
Hamj#, Ext. PW 4B/1 iz of daceased terrorist Raja,

P 41/5 is of deceased terroriwt Rana, PH 29/5 is Of
deceased terrorist Mohd, and PW 45/2 is of deceased terrorist
Haider, Lep@condadwtnorstatementmofuthauuitnessesstnto
laLRuepacel083,

XAXXOOCOKX deferred at the request of the counsel for
accused persons ag the counsel states tha they 'need some

time to go throught the statement &nd prepare questioas,

Des gated Judge
Mew 2lhi 26-7-02.
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State versus Mohd. Afzal ‘& others.
Poh 661~

Ingpector Mohan Chand Sharma recalled for cross-examination
on SA‘-
KXKAXXn; =Py Shri K.G. Bannarian,. learned counsel for accused-
Shoukat Hussaim;
Qe Bayond the three talephone instruments, you did not investi-
gate with ;:eference to other instruments used?
Ans. It is wrong to say that I investigated o:gu:bo“t three
instruments. As already stated, I.inv@sbigatedfaidmthessix
imstruments“thatappeared: ipthe«chary o£=9810633456smanduabout
oghek..ke lephone-numberss
Tosxmekite It 18 correct that the mobile phone instrument number
which was" recovered from the house of Afsan Guru, was not found
in the chart of the phone nunbers and instrument numbers recejved
from telephone corrpniea.(VoU-The instwrument which was found in
the hand of. Afsan Guru when W®e entered in the house, was very
:::3 found in the list of instrument pumbers supﬁlied by the two
companies), The instrument no,of the telephone instrument
recovered from Afsan Guru from her hand, figu;res in chary
Ex.l‘—:w36/l at entries A to A except two telephoneé at point X.
(Voli-The telephone ipstrument number is 15 digit, but the chart
reflects first 14 digit. The fifiteenth digit can be any from ¥
to 9, Ve haézwﬁ'nation fron Nokia Company and they had informed
us 80.), Tpe instrument in this case is of Sony and ths rule of
15 digit gpplies to all instruments, which may be purchased from
any company. It is wrong to say that the first 1¢ digit are not
reflected in wkk respect of all instruments purchased from
different companies, I & not remember the telephone numbers on
which the conversation waa diverted for interception. Tnay may

be given in case diary,
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he sim card of telephone no3810693456 was recovered from
éeceased—k‘ohd. by the ¥R SHO in my presence., It may be around
1.30 p.me on 13,12,2001 whan the recovery was made, The attack
commenced on the P'a'rliament at about 41,40 or 11,45 'Qiubf‘but
1 received the news in my oftice at around 12,15 noon.
The numbers mentioned in seizure memo EX.PW66/7 were taken from
the redial list of the tolphone instrument and is so mentioned
in the memo. (Court observations- In a mobile set, the redial
list is exhibited on the screen ywhich gives the numbers called
or received from the memory of the telephons. Every telephone
has different memory figures. Some telephons giyes memoly upto
200 and some gives upto limited memoryl. I have mentioned in
my case diary about my ordering ipterception of tedephones.
Yihen I handéd over the investigation to aCP-Rajbir Singh,
1 completed the part of investigation assigned to mé and grrest
thdreafter, ACP-Rajbir Singh had initially assigned me to work
on telephones and this part of ipvestigation. Ml_:._}_lﬁ.ajl?:jlz" Siugh
had aleo ordesed.me for interception with the permission of
Central Agency. It is wrong to say shat all recoveries done undsr
my supervision were falss recoveries.
KXXXnj-by Ms, Nitya Ramgkrishna, Advocate on behalf of accused-
Afsan Gurui-

It is correct that I gonsider the attack on Parliament as
terrorist offence, I had noted ths telephone numbers on the person
of dead terrorist on 13,12,2001, There is no witness to the fact
of my noting down the numbers from the s1ips and telephone of
dead terrorist recovered on the spot. I:.xsncwhm.

daRalbauofnthens Ul ataleendf -cONVRELEELG0, Pas ERORE hasdandatarrori s t
208 SURPSR B QRN DY PRRORs AHID AR k14894 291 sravaitable s
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It is correct that the telephons in our department to which the
calls were diverted for interceipted, were not sealed or seized
or exhibited, I ig.GRErectathatacalisystualsnoniSiNminini.o
thQ EXsBHESAdundlid-AQuNARti ORGinmEhaz conputariaaistataoitat nod
Qb OrphonImsaTpenies, (VOli-They can be missed calls or
disled calls, which did not mature)., It is correct that no pubiic
witness was associated at the time of house ssarch or arrest of
Afsan Guru. I left the houte of Afsan Guru after dampleting my

work there at 1 P.M. on 15,12,200%, TRyt Staethd

D SR MY
Koot EEs»EHR
9810693456 was not the sim card which I took out from the
instrument, %ﬁ:&:ﬁ;“gg vwas recovered from the pocket of the
tdrrorist, It is correct that phone instrument correspondin.g
Woeto IMEI number 449341100637300 was never recovered. It is
wféﬁd to say that I aid not arrest accused-Afsan Guru on
15,12,2001, It is wrong to say that I arrestsd her on 14.12,2001, '
It is wrong to say that I did not search her house or did not
recover any telephone from her or from her house., It is wrong
to say that I subject har to tortured and obtained her signatures
on blank papers, It is wrops to say that my investigation
about telephonss was without any thoroughness. 11; is wrong to say
that the lest digit of IMEI number is equally important and matters
XXXXXnj - by Ms, Seams Gulati on behalf of accusedwS.A-R. Jalanii-
1t 1s correct that as per the computerised list in respect
of telephone uo.9811489¢2§' Bx,PW36/3, the last call made to
telephone no,9810081228 is on 9.12,2001 and after 9.12.2001,
there is no call made to this telephone jumber,
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Ity is correct that there is no call made on 8th December and
then there is two calks made on 7th December, and the calls on
7th pecember made at 14.32.20 is a two second call. (Volis-The
next.call made on ths same vay is of 122 seconds, which was L(
made after six seconds of the first call), Between %3® 17.14.01
and 7.12,2001, there is pno call made to phons no,9810081228.
%he call is on 17.14,2001, (Voli-Telephone of Mohd. afzal
remain-ed Glosed/shut Off between HROIPXLOBL 19,11.2001 from
7.12 pemes to 21,11,2001, 4,30 pom. Afted making one call on
'21,11,3001, the phone was again closed and if was used on
23.11,2001 at 1,50 p.m. and thereafter one more call was made
on that day and the telgphone was again closed till 26.11.2001
upto 11,37 A.M. The phéne again closed on 29,11,2001 at 2,50 p.m.
and then it was made operative on 7.12,2001 and the first
incoming call v% was of Mr, Jalani). I am saying that telephone
remained closed because noftelephone calls were received or made
from the telepgons. It 181 not abnormal for a personknot to make
call or not % receive cells for long period, Prior to %%8%%&%%%%
there kx are three cells on 12,11,2001, The card of Mr. Mohd.
Afzal gpt activated on 6,11,2001 and the f.trét call receivec
from S.AR . Jglani is on 12,1%,2001,

The police of local Police Station was not informed when
the surveillence was put mountsd on the house of S-A«R. Jaléni
on 13.12.‘2001. It ata:‘:ted at 9/9.30 p-ms It {8 wrong to say
that M, Gilani was very much in the house on 13,12,2001, I
do not Know about the family of Mr. Jalani whether the same was
in the house or not. It is wrong to say that Mr. Jalani had come
to his house on 13,12,2001 at about J.30 pJdn. after hix taking

his classes at the college,
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Id’ not Join any public witness at the time of arrest of
Evening

S.A.R. Jalani. I did not visiy/College of Mr, Jalani to £ind

out if he was in college, The interception of‘tékephones was
started around 5 pem. on 13,12,200l. I do not know how many calls
were mag;.[;.:g;izhe telephone of 'Mr. Jalani after 5 pem. on 13,12,
2001, s.I., Harinder had been ghforming me on receipt of sach
call, and had been informing me of the gist. Three or four calls
were received in Kashmiri language. I was not informed the gist
of calls in Kashniri., I was gnly told that the call was mace in
Kashmiri language, Weither I nor Harinder were knowing Kashmiri
languags, oOutsids help was being sought in respect of Kashmiri
languags, For the firsé time I was told at about 3% 2 pem. on
14,12.2001 about the relevant calls, which was in Kashmiri lang-
uage, I had hegrd that call.’.I do'not remembet tha\ duration

of that cal:l.. I had only heard the relevant call of 14,12,2001
and had not heard the other Kashmiri calls, I was provided the
translation ofKgshmiri calls, I did not cross-check the transla-
tion provided to me £from Some one elge except the person employed
by us for translation, I do not know if thers-are large number

of Kashmiri officers in prelhi Pélice and some of them are holding
senior position, No transcript of that telephone tgl{aiggéiied/
was prepared.' Only transdation was made, The cassette Ex.Cl was
hanged over to me by S.I. Harinder 8t 10 p.m. I had deposited the
sealed cassatte at about 11,30 pem. I did not reopen the sval of
the cassatte after that, Shan Fazal, who made calls from grinagar
to S.A.R, Jal.ani was also 1nterroqated, only once, He has not been
cited as a witness nor he has been made as an accused, It is
correct that the intercepted cesaette Ex.Cl which I heard, was
having lot of interferrring noise and it was not very clear, I

do not remember if there were any English words in that cassette,
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It ls correct that as per the print out of the telephone of
Mr, SeA.R« Jglani, the last call is of 28¥28 13,03 on 14.12,2001,
1t 1g wrong to say that accused-S.A.Re Jalani was picked from
outside Khalsa College on 14..12.'2001 8t about 1,15 p.m. and was
made to sit in the car, which was being driven by me. It is
wrong to say that accusedeS.A.Re Jalani wgs shisked away to
a Farm Hous® in blindfolds and hs waes beaten and tortured at
Farm House or it is wrong to say that ACP-Rajbir Singh was utye
mco@anying me. It 15 further wrong to say that nothing
incriminating was found against S.A-.R. Jalani in the alleged
intercepted conversation. It is wrong to Bay that S.A.R. Jalani
was falsely inplicated because he was in injured copndition after
he was torturdd and out of fear of prosecution by S.A.R. Jalani
for wrongful confinement, It is wrong tosay thatthe tranglation
Ex.PW66/4 i3 the incorrect translatior of the jnterception.
XXXXXn; - by accused-Mohd, Afzal himself’~

1t is wrong to say that cassette Ex,C2 is &n inferpolated

REOKRIIF58RaLE of Amicus Curiaei-
ReOeAeCoe NilL. oOpportunity given,

Designated Judge,
M/(/L‘ New pelhi
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P W67 S.I. Bidrish Dutt, SpocialCedli Lodhi Road,
New Dalhi

on S.A.
On 15%h pece. 2001 I was posted at Special Cell

New pelhi, On that day with Ingp., Mohan Chand Shrama,
puran Sharma and other staff I went to 535 Mukherjee
Nagar, to keep watchori this housg, At about 10‘ a.m,

in the morning accuged S.A.R. Geslani pressnt inthecourt
entered the house and he was apprehendadby Insp, Mohan
“hand Sharma. Mr., Geslani informed that mobile phone
No.9811489429 belong to Mhd Afzal and other phone No,
98-115-73506 belong to accused Shaukat., (objected to),
and that they were involved in the Parliment Attack case
(opjected to) One mobile phone make Alcatel having
Alrtel sim card were seized from the possession of
accused S.A.R Geslani by Mohan Chand Sharma and he
seiz;d it vide seizure memo Ext, PW 66/5 after sealing
it. Memo bears my signature at point C, Phone—ts—Ext,

P 87, 'l‘hé acc ®d wgs arr:sted and his personal search
was takene The same is Ext, PW 66/6 which bear my
signature at point As At the instaonce of accusesS.A.R
Geelani we reached house No, 1021 Mukherjee Nagar, first
floor, where Afsan Guru wife of Shaukat met us and onse
mobile phone make Sony having Essar Sim Card was recovered
frc;m her, The re-dsal list of the mobile phone contain
séyeral aunber which were mentionad in the seizure memo
The mobile phore was sedled with, the seal Of MCS and
was seilzed vide memo Ext, PW 66/7‘71;?325 my signature

8t point A, The pobile phone recovered fromAfsan Juru

ls gxte. P88,
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t the instance of aAfsan Guru two photographs containing

icture of afsan Guru, Shaukat and Mohd Afsal were recovered

rom her and photographs are Ext, PW 66/8 and 9 and the

ame was seized vide seizure memo gxt, P‘a’_l 66/10, which

ear my signature at point A, One mobils phone of Errison

1ade and oneé sim card which are Ext, PW89 and P 90 were

‘ecovered ﬁom the house of Afsan Suru and wece seized

'ide seizure memeo gxt, PW66/11,They were sealed with the

ieal of MCS. The accused Afsan Guru was formally arrested

ind her personal s earch was taken by Women Sel. After

hat we came alon with both the accu: ed persons to special
discleeure

©@ll, where Insp., MeC, Sharma recorded the/statement of

'«A.R Gellani. the same is Ext, PW 66/13 and bears my

‘lgnature at pointB, He also recorded disclosure statement

£ afsan Quru Ext, PW 66/14 which bears my signature at

oint B (objected to),

On 17-12-2001 accusad Mohd Afsal identified
hotograph of one Mohd @ Bargar who was deceased terrorist
nd told that he was involved inthe hijecking of IC 814
objected to),

advocate
XOOKXKMs ., Seema Gulati Lor accused SAR Geelani,

I was there at Parliament Bguse on 13th Dec.
lso but I was associsted on 15th Dowe 2001s inthe
nvestigatton, I accompanied Mohan Chaa;d Shsrma to
arlisament Stree on 13th Dgce as his te;m member, I
ad made statement to ths police which@s re'cordad by
‘e Mohai chané Sharma. I do not rememﬁer if in my

atement made to M,C.Sharma I have told that SaR

)ela i was apprehended whan he entered the house.
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Q You lave stated in your statement that- SAR
Geglani was apprehended from near his house,
Ans, Yes, Ho was wrested when he was about to

enter the house and his house was at second

floor I was at ¢round floor

thuasxx On whose pointing out accused SAR Geelani
was apprehended.
Ans, It was Inspe M.C,Sharma who was having the
idea as to who was to be apprehended. Vol,
It was he who apprehensde
Nouddsclosurg of 3ccused SAR Geelani was recorded when
ba..was apprehendednear his house, His disclosure was
recorded in the office, I do not remember if I had
stated® in my statement to Ins p. Sharma that SAR
Geelani told that Afsal and S haukat was involved in
Parliament Attack., Iehave scen the statement Ext.
RY.674DA where it is not so recordeds There are houses
on both sids of house of a8ccused Geelani but there are
no houses on front side, I did notice from people in
thaother floor of the house. On the road which is
infront of house of Mr, Geelani people do move, I do not
remember 1£ at that time people were movi ng on the

road or not I did not notice. No public persén wss

made a witness at the time of arrest of Mr, Geelani

and gt the time of seiure of phone, I do not ksow

i£8ny Information as given to the famnily membegsof

ut his arrest as I was only one member of

the teame Inspe. Mohan Chand Sharma was talking to

SAR Ggelani I do not know if Mr, Gealani was ¢old
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that he has a <ight to talk to a layyer and R e

{ R QX OEEX AREHEX KKK XExXBux ls relatives were to ke

informed about his arreste IEXLYXEBXFBEEXERXE

{0k mEX BEm Xy XREXREKAPP UG IOALNGK KE Y X BIBL RUEX REXHEE

A XBEXEBX XEXKRBX KIXBX KRB XBREBER

Qe In your statement U/s 161 Cr, P°'C you had
stated that Mr, Geelani was apprehended near
s houvs, a mobile phone make Alcatel was
gseized and made into a parcel and taken into
possession. Accused geala.l was asrrested, his
personal searc R was take and thereafter at
i instance of accused a raid was conducted ot
the house of Shaukat Hussain,

WHse It is correct.

Qe Wag any pointing out memo prepared at the ingoano

of SAR Gellani,

AnSe No pointing out memo was prepared,
Qe Was Geslani made to sign any document of rscoverly
e ——— T T

\___,_—
or otherwises at the house of Shaukat,
~—

ALB . To my knowladge Noe

The house of ME . Geelani was not raided or searcned
when he was apprehended, 1 nave no knowledge if houss
of Geelani was raidéed thereafter, I donot remombor i:
any arraest memo of SAR Geelani was prepared apart from
personal ssarch memo, It is wrong to say that accused
SAR Geelani was picked up on 1l4tn Dec, outside Khalsa
. or that

College Delhi University xm& ne was not apprehended

on 15th Dec, inthe manner stated by me, It is wrony to
say that I signed all the documents ZFgakX sitting in
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oparation celly It is wron cthat signature of

M., Geslari wape obtained under cduréss on all the
documents as wall as on blank papers, It is wrong toc
say that Mr, Geelanri was taken away to a form housc

and badly beatene It 1s wrong to s ay that geelari dig

not ioint out house of ghaukat,
XXxXXBy Ms, Nj Ramakrishna for accured Afsan Guru,

@ Navjot sandhu.

From the houss of Mr, G2elani ve went striaght
to house of Afsan Guru aﬁd did not stop inbeiween at
some place, We reached house of Afsan Suru around
10-45 a.me I do not remember in whose hand statement
under g@ction 161 is, however it was at tha dir:ction
of Mohan Chand Sharmas that i%: was recorded, I éo Blend
know 1f there is any record o calling of any public
witness at the time of scarch of house of Afsan Suru
or haer arrest, I was there at the time of arrest,
I cannot tell the exact distance between house of
Geelani and Afsan Guru %% but it took xx us about
10 minutes in reaching the house of Afsan Guru from
the house of “eelani, It is cocrect that in my statenen
U/s 161 Cr, P C memos were sigi.ed by myself, S.I.Gobind
Sharma and WSI Jai Shree, &xt., PW66/8 and PW 66/7
PW 66/11 do not bear the signature of WSI Jai Shree.
The signature of WSl Jai Shree are on personal ssesrch
memo.
Q. Your statement U/s 161 to the extent that signatu:r
of JaiShree were there on different memo., It is

contrary to record,

Ans. Many se%gure memos were prepared
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and personal search memo was prepared, In
my statement U/s 161 1 wanted to tell that Jai

Shree vwas also a witnesse

I did not say in my statement U/s 161 that Jai Shrce ..
accompanied the team. Vol.She was called later on, I
no idea &s towho wers the neighbours of afsan Guru nor
I can say how many inhabitance were thére in the neighvour-
hodd. I notice8 two room in the house of Afsan “uru,
I did not see any other female family member in the house
of nfsan Guru, My scatement U/s 161 Cr.PC was recorded in
the office, It is wroung tosay that Mg, Navjot Shandu was
not arrested from her house onthat day. It is wrong to say
that she was picked up from her hsuse at about 6 or 6,30 S,
in the morning £xem and was manhaadled and treated by the
male police persons, It is wrong to sav that no female
otfjcer wlas presant at the time oy her apprehension/arrest,
or at the time of her keeping at opcration cells %t is wrong
to say that she was interrogated only by male police official:
It is ¥w wrong vo. ay that she was made to sign aaly olanx
papers.
XXXXXX on acc sed Mohd Afsal.

Nl. opp, given,
XAXXXX BY A.C. N eraj Bansal pdvocate,

Nil. opp. given,
XXXXXX by accused shaukat Hussain

Nl, opp. given,

Ro&AC Besil 7 —
Rew pelhi 26-7-02
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P.w.'lﬁx_

Ingpector H.S. Gill, Operation ¢ell, Lodpi Colony. New
pelhi on SA:i- '

I was posted at Special Cell, Lodhi Colony. on 13,12,2001,
At about 12,15 p.m., we x,v.ceivedﬂi‘.ngomation a.fout firing at
parliament House, So I along with/officers of Special Cell
reached Parliament House, On reaching there, we learnt that
lot of police persons and other had become injured and some of
the security persons had kil.l.eé. Since the incident was
terrorist related, senior police ofiicers coustituted of team
of police personnels and I was ais_o deputed in a tsam. I was
hzad of my team consisting S.I. Gurdev Singh and S¢I. Amar
Singh and S.I. Ziley Singh and we verif?:g_{the facts about the
incident, on 14,12,2001, SHO of ?.S. Parliament Street handed
over the case file of this case t> me as the investigation was
handed over to Special cell. I recorded the statements of
witnesses. On 15,12,2001, I learnt that Inspector-Mohan Chand
Sharma had arrested the accused persons. On 16,12,.,2001, ths
police remand of the accused persons was taken and I yas told
by Inspector-Mohan Chand Sha;:ma that two of the accused persons,
namely, Mohd. afzal and Shoukat Hussdin had madd discloswre

statemant of hideouts provig®d to the tecrorists and the places
—

from where the goods and bartic les were purchased. I took custody

of both accused-Mohid, afzal and Shoukat Hussaln, accused present

in the court. Then both the accused persons took us to A-97,

Gan\dhi Vihar and they pointed out the second floor of tne house
as the place which was used as a hideout. I associated house

owner, Subhash Malhotra in the jnvestigation and we went to the
second floor of the house, The house was found Locked ang there

was no key available,
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i-urﬁash Malhotra told that Mohd.Azal was the tenant and Shoukat
us;d to visit the place. The lock of the house on the second floor
was borken, and the premfses was checked and on checking, lot of
chemicals were found on the shelf of the room. The chemicals were
found to be Ammonium Njitrate, gilver powder, Sulphur for TCL,

The electronic detonators numbering three were also found there.

On the floor of the room, a plastic bucket containing explosive
full upto half, waél found lying with gloves and spoon. Lot of
papers were alo found on the floor of the room. One paper contain-
ed address of A.97, Gandhi Vihar, written in hand and a map of
Chankaya Puri made by hand, a@ map of Delhi, one blaek I. Cardwere
found along with other papers, The pplice uniform. parrot cap

ang also articles relating to police yniform were found., ALl the
papers and police yniform were sealed and seized., One Sujata
grinder with three jars was also found, which was also X seized
and sealed. samples were taken out from the chemicals and rest

of the chemicals were seized and sealed., From the bucket, a sample
of 10 gram of explosive material was taken and the bucket with
rest of the explosive and spoon were seized and sealed. The broken
Harrj,éon lock was also seized and sealed. All the articles, which
were seized and sealed from the room, were sealed with the seal of
HSG., Owner~Subhash Malhotra also told that motorcycle of the accuse
was standing downstairs. I seized ti® same., The registration
Number was & HR51-E.5768., The Memos Ex,PW34/1, Ex,PW34/3, Ex,.Pw34/3
and 4 are in respect Of geizure of above articles, which were
prepared by me at the spot at the time of the seizure of articles.
The mekos are signed by Subhash Malhotra at point A, by accused-
Afzal at point B, Shoukat at point 2 and by me “at point D. I
recorded statement of house-owner mf subhash Malhotra.thereafter
both the accused persons led us to 281, Indra \‘/:Lhar where also

second floor of the Mouge was taken on rent by them £rom Jagdish Lal
house ownen ‘
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On reaching there, I called Jagdish Lal to join investigation,
Jagdish Lal jdentified Mohd. Afzale-accused as his twnant and told
us that Shoukat used t© come to meet him and used to visit the
premises. (Opjected to), Accused took us to second floor, whare
the premises was found locked,as the key was not available, the
lack was broken and we checked the premises, 1In the inner room
of the premises, in a builit-in-almirah, I found three electronic
detonators, six pressurg detonators snd Ammonium Nitrate and
Silver Powder and ‘Sulphur for TCL, I took out samplee from
Silver Powder, ammonium Nitrate and Sulpher for TCL and seized
the sénuples separately and rest of the chemicals separately and
sealed them and I also seized and gealed the electronic and
pressure detonators, The seal used was of HSG, 1 also seized
household articles lying in the premises. Owner Jagdish Lal told
that one motorcycle of the accused persons was parked downstairs,
I seized motorcycle, number of whichwzx?wz « The seizure memo
and pointing memo $R recovered from the articles is Ex,PW32/1,
The lock of the room which was broken was seized and gealed.
The seizure memo of the motorcycle is Ex,PW32/2, Both the memos
bear the signatures of Jagdish Lal at point A, that of Afzal at
point B and that of shoukat at C and ny signatures at point D,
“fter seizing the articles and sealing them, I recorded the
statdment of Jagdish Lal and other witnesses of recovery,

On 17,12,2001, accused~-Mohd, Afzal was taken by me to the
Morturyy of Lady Harding Medical College., where accused identified
the five terrorists and told their nemes ss Mohammed, Haider,
Hamza etc., I prepared an identification memo, which is gx.PW76/1
giving the names wf the terrorists as told by thn accused, The

memo bears my signatures at point A, that of Afzal at peint B.
A
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I yot dead terrorists photographed and pasted their photographs on
plain papers. The same are £x,PW40/2 of Hamza, Ex.PW45/1 of Raja,
Ex.PW41/5 of Rana, ExX.PW29/5 of Mohammed ané Ex,PW45/2 of Haider
and all the papers bear my signatures at point A, The articles
seized from the abov: two premises were tiken to the office of
Special cell and thereafter they were deposited with MHCM of
Parliament Street,

Accused-Mohd, Afzal took us to different places wherefrom
chemicals and other things were purchased by him. (Ld. APP
asked whether he was alone in purchases, The witness stated
that as per disclosure he and Shoukat had purchased). The shop
of anil xumar where accused had purchased-aAmmonium Nitrate. Then
he rook us RND Store wherefrom silver powder was purchased,
Then he took us to Sawan Dry Fruits shop wherefrom 7-8kg of
dry fruits were purchased, He then took us to a shop at Faten
Puri, which was of electrical items and wherefrom Sujata Mixer
Grinder
%R¥f®x/had been purchased. He then took us to Hamilton Road,
Kasnmere Gate, whersfrom red light for the car had been purchased,
Pointing out memos of all the places wers prepared by me as and
when they were pointed and I recorded statements of shopkeepers,
Ex.PW40/1, Ex,PW41/, Ex,PW42/1, EX,PW76/2 and EX.PW76/3 are the
pointing out memos preparad by me, and bear my signatures at
point X on each memos, The signatures of PW~Anil Kumar on &x ,PW40/..
1 are at point A and of Afzal at point B, The signatures of Ajay
Singh, shopkeeper on Ex,PW4l/l are at point A and of acéused-z\fzal
at point B, On Ex,PW42/1, the signatures of Ramesh Advani are
at point A and of accused-Mohd. Afzal at point B, On Ex,PW76/2,

signatures of Sunil Kumarm at point A and of accused-Mohd. Afzal
at point B,
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on 18,12,2001, accused-took us to Gupta Auto Deals, Haiwala
Karol Bagh, where motorcycle had been purchased. Lhe puinting out
mamo is Bx.Pw29/1. The signatures of PW-Sughil Kumar are at point A,
that of accused-Mohd, Afzal are at point B and that of mine at point
C. I recorded the statement of the shopkeeper-Sushil Xumar. The
accused then took me to Ghaffar Market wherefrom Sony mobile cellula:
was prepared, I prepsred pointing out memo x,PW44/1, which bear
the signatures of the shop ::::;ux at point A, of accused at point
B and that of mine at point C; The accused-then took us to Harpal
Singh's shop, at Joshi Road, Karol Bagh, wherefrom ambassador car
was purchased, The pointing ou£ mend was p:gpared. It is BxX.PW20/9
which was signed by Harpal Sir;gh at point A, by accused Afzal at
point B and I signed the sameé at point C,
on 19,12,2001, the accused took us to Moael Town from where
he had plrchased mssszexant Motorola mobile Phone, The pointing out
memo was prepsred and thz same is Ex,PW4s/l, The slgnatures of
shopkeeper-Kamal Kishore at pointA®, accused at puint B and that of
mine at point C, I seized bill book ang comr:nission bock of the
motorcycle on 19,12,2001, They were seized from Kamal Kishore
EX,PW29/4
vide memo WB"“X*. I also sejzede bill book of the shopkeeper
who sold mobile phone-Motorola, which is Ex,PW49/2. On 19,12,2001
the provisions of PoTa were also added against the accused persons,
and the investigation was taken over by ACP-Rajbir singh,
on 15,1,2002, I took back the ramanants £rom BDU, NSG .ide
memo EX.PW76/4 .
The articles recovered from House no.A-97. sandhi Vihar are
as followsi-
(At this stage, sealed parcals having court s2al g6 opened
and contents are taken outkX and shown to the witness),
1)  Three electroh(detonators are Ex.P7/1 to 3.
1i) Two silver powder packets are EX.2)P60/1,
i11) Plastic bucket is “x,p62,
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t¥x 3nd the contents of the same are Ex.P63.

kvX Two packets of Sulpher for TCL are EX.P64 and Pu5,

v) Two cartons are LxX.P66 and P67.

vi) 38 plastic containers containing ammonium nitratepurified are
Ex.p68/1 to 38,

viii) Another carton is EX.P69 and the twenty empty jars are

Ex,P70/1 to 20.

ix) Ay Borken lock maxke Harrison is EX.P71.
X) One TeVe 'make Syw¥x¥¥ Panasonic is EX.P77.
xi)  Sujats Mixing is gx.P72.
xii) Police Uniform collectively i5 gx.P73.
xiii) Transisistor, battery etc., are collectively ex.P74.
Xiv) Voltameter is Ex.P75
pasted
XV)  Documents/apers recovered from the house/on plain papers
are collectively Ex.P79.
xvi) Map of Delhi is gx.P78, %vii) Motorcycle no .H:-51-3768 is
Ex,p76,
The articles recoverced from the second floor of house No,281,
Indira vihar are as fol lowsi-

(Mt this stage, parcel having the court seal are opened and
contents are taken out and shown to the witness).

Three electronic detonators are Ex.P47 to Ex.P49. Six pressur
detcnators are Ex,P50/1 to 6, two silver powder packets are Ex.PSl.
Two boxes of sulpher for TCL are EX,PS52 and £x.P53. One carton is
Ex,P55, 24 plastic Jars containing ammonium nitrate are Ex,P54/1 to
24, the broken lock is Ex.P56 and the household articles are
collectively Ex.P59, The motorcycle bearing no.DL-x8 1SK-3122 is
Ex.P57. The bill book is Ex,P82. The delivery receipt is EX.PW23/2
and the commission receipt is EX,PW29/3 are the same which were

produced by gushil Kumar,
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¥XCno- by accused-Mohd. Afazal himselfi-

Nil, Opportunity given.
AXAXn: - by Ms, Nitya Ramg Krishana, Advocate for accuged-Shoukat
and Afsan Gurut-

I had recorded the statement of gushil Kumar at my office.
Yre statement under section 161 Cr.B.C. is not in my hand but
in the hand of S.I. I had been 3sking questions and S.I. ha#@
been writing, 1Tt was recorded on 18.12,2001, It is correct
that I regorded in the statgment of Sughil Kumar that delivery
receipt and commission book had been s8iz8d by me vide seizure
which bore Sushil Kumar's signatures. The date on the seizure
memo is 19,12,2001. There i8 no other statement of Sushil Kumar
recorded by me. I reached Special C8ll after effecting recovery
from Gandhi Vihar and Indira with accused and the seizzed
articles around 5«6 p.m. The owner of Gupta Automobile was
present there whep I reached there, 1 did not record the
statement of owner. I had told Sushil Kumar ©n the shop itself
to come to Special Cell Office in the evening-. I nad accused-
Mohd. afzal to Morgtary at around X@yXxKXx3EXKEXAXMX 10 A.M.
It took about 30 t0 45 minutes in the Mortuary for icdentifi-
cation procmedings, I carried on the investigation of the case
at the instructions of DCP and ACP in my cffice. I do not

deceased

remember how many copies of the photographs of the/terrorists
were prepared, but sufficient numbers were prepared. It is wronc
to suggest that the accused persons did not lead me to Indira
Vihar, Gandhi Vihar or to different shops. It is wrong to say
that they had not pointed out any place and that no recovery
was effected from any of the places st stated by me. after
reaching at the shop of Kamal Kishore in Model Town., Kamal

Kishore recognised Mohd, Afzal and I only asked him if he had
sold Motorola phone to him ©r not,
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I was aware that since March, 2001, there is a government novi-
fication that the shopkeepers selling simcards or accessories of
mobile phon® or mobile phone, had to note down the identity of
the person to whom it is sold, I had aot asked any other public
person except the A=m house owners, ment;oﬂed in the memos, and
in my statement to join the investigation ag the time of.
Qe Apart from the persons mentioned in ny examihation-in—chief,
is there any other person, whom you had requisitioned to come
to the Police Station to be questioned in connection with this
case?
Ans} No.
XXXXXn7- by Shri Neeraj Bansal, Amicus Curiaei-

Accused-Afzal was handed over to my custody on 16,12,2001
around 8 or 9 A.M. No document concerning handing over of the
Custody was prepared. I correctly recorded the statement of
Subhash Malhotra, as told by him. It is correct that jin the
pointing out memos of the shops, wherefrom dryfuits, silver
powder,” redlight, mixer grinder etc., are Pot mentioned the
price of the articlss or the quentity of the articles, The same

pointing out

is my reply with respect to the/memos of the shop wherefrom
Motorola cellphone and potorcycle were purchased, The articles
seized by me on different dates were deposited with MICM of
P.S. Parliament Street on the seme day when they were seized,
*he mention of depositny Of the articles used to be made in the
arrival entry, which used to be recorded in the Special cell.
It is wrong to say that all polting memos and recovery memos

we mpared ¥y¥x at the office of Spl.Cell and norecovery was

ceedb.,
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affected from the accused persons.

XXXxX By Sh,SAR Gilainiacceused.
Nl (opp.given)

RO&AC Lesiginat Judge
1,8,02
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Annexure D-10
PW.80 P Rajkir Singh Spl.Cell, Lodhi Colony. on &A

Oon rec iving information on 13.12.01 tnat
firing was going on in parliament house, 1 reached
there alongwith my staff at about 12.30 pm. On reaciaing
there, I learnt that five terrorists had éauchad en
atcach on parliament housd ana in that attack, foime
security persons were killed, som@ got injurec and atl
th€ 5 terroiists also got killed (objecteu to). Since
it was a case of national importence, I was given
directions to assiskogg}.ice in the investigation of case
witn my team. Onthe spot, with diace.sec terrorists,
some moblile phones and some M.phone bs. writteon
on slips were recovered. I gave directions to

Lasp--Mahau- Chand Sharma to s tart investigation about
mobile phones and mobile numbers recovered fronm the
persons of deceased terrorists and I told Insp.H.5.3il1
to halp local police and record stt. of witnesses and
gxamine the witnesses.

On 15,1202, on the bacis of interception of
phones mQ&&%m by Insp Mohan Chand Sharma, he
arres.ed accused SAR Gilani and Navjot gandhu ¢ Afsen
Guru. On the same day, acacused Mohd Afzal and Shgukatl
Hussain Guru were apprehsnded in srinagar after
information was sent to Sri MNagear police througn
8ntral Investigation agencies. Mohd.Afzal and Shaukat
Hussain Guru accused were brought to DpDelhi from Srinagar
by A sple.plain by sI Hirdey Bhushan.and sI Hirdey Bhushan
bought laptop and cash amount recovered from accused

persons alon with sliem. evelens
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S$I Hirdey Bhushan left SI ghardad Kohli in Srinagar

to briny Xapsemx the truck r.covered fromacused

persons by r osd to pelhdis Insp.Mhan Chand Sharna
sought

produced all four accused in court and phxainexxthelr

police custody remand, which was graunted by oourt.
During police custody r emand of accused persons, fu.ther
investigution was done. Different hide-outs were
raided and recovery of incriminating material was
effected. For exmn. of laptop, experts were called, w ho
examined the laptop., recovered from accused. Accused
persons were thoroughly interorrgated andon 19.12.0C1,
vhves tpalion

the Sr,officers reviewed the n and it was

decidad that provisions of POTA should be added in

the case and they were ac.ordingly added anc inves.diu tion

of case was handed ovér to me.

By that time, SI Sharad Kohli had brought truck
1o HR38D6733 from Srinagar anc¢ same was depositec in
the malkhana of PS Parliament Street, vide my endost.
Ex ,PW.65/1, which bears my signatures at point A,
On 20,12.01, dmagainwtboroughly interrogated Mohd.Afzal
accused and I recorded his suppl.disclosure stt., whicn
is Ex.PW.64/B, which bgars my signatures at point B.
(objected to). Accused Mohd.Afzal,Shaukat Hussain Guru

aQd sAR Gilani expeessed thelr desire to make stt. beiore
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DCP. On 20.,12.01, I made an app. befor: ICP

-Spl.Cell
accordingly EX.PW.60/1 for recording eonfessional s tt.
of thesa three accused persons. ﬁCP passec an

order, giving directi.oﬁs that I should produce

these 3 accused persons at GOS,., Mess, Alipur Rmad,Delhi
on 21.12,01 at 11 g.n. vide his endst. Ex.PW.60/2.

On 21.12.01, 3t about 11.30 a.m. J:produced sAR G lani
ageused before DCP at the place, .he had told. P
recorded his sttt,a:{d the.reafte_r sent accused SAR
Gllani with ma. There fter, I produced acwused Shaukat
Hussain Guru before LCP, when his stt.was recorded by
DCP, T thereafter, produceti accuséd Mohd.Aczal before
him. I thereafter qud an app. for supplyinyg me

copies of statments of accused persons recorde- by

him to me, my applicationis EX,PW.80/1, my &pp.was
allowed by ICP. IXP gave the confessionalstts. of
these accused persons in a sealed envelope to me

and directed me to produce the three accused parsons
bepfore ACMM on 22,12.01. On 21.12.01, itself, I nad
seuﬁvaccused Mohd.Afzal with $nsp.Re.S.Bhasin to portrait
building section for preparing portrsit of Gazi

Baba and Tarig at the descriptions §o be given by

accusads eseed, 0.
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Portraits were prepared and same are . X.PW.80/2 and 3.
same bear my. signatures at point A. Op 22.12.01, I produced
above t hree accusged persons befo?e ACMN.aLon with €ouf-essior~
al stts.rmecorded by DCP,.as civen to me in s ealed covers,
and I moved an app. before ACMM which ié E)_(»éw.é:i/l-
NCMM called each accused individually inside his chamber
and 1 was called in three timée for identification
ot dach accused. I identified actused Shaukat Hussain
vide my endst. Ex.PW.80/4, and identified accused Mohd.rfzal
vide endost. px.PW.80/5 and identified accused SAR Gilani
vide my ednst.Ex,PW.80/6~ Allendsts. bear my signatures
at point A, I méde applicatidn before 1d.ACM4 for taking
copy of proceedin s conductea by him, appl;cation was
allowed. My app. vis LEx.PW.63/9 and I obtaingd copies.
rolice custody rem d of ace I,ser' rohd.\fzal ‘.was extended
further at my request and other thrae accused persons in
this case were sento X on 22.12.01 itself,

On 29,12.01, expert, who had been instructed to
examine laptop had completed the examination and report
was given to me on 29.12.01. Expert had takenout the hard copi-
es of certain files stored in lapton., like photographs of
children, prints of 1.,cards ekt. and I gseized these harc

copies vide Beport of the expert, which is Ex.PW.72/1.
Hard copies were made part of the report.

v esSe s
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The stickers and I.Card, hard copies as given by
expert fromlaptop are Ex.PW.58/1 to Ex.PW.59/7. Above
documents bear my Signatures at point A. The hard copies
of photographs, as prepared by Expert from filss of
Laptop are Ex.PW.80/7 to 14.

. In the incident of Attack on Parliament, apart

A él[@‘p

from t@rrorists, 9 security personssand 16 others
were injured, I obtainedltheir post-mortem reports and
MLC3. &Ll the exhibits, which were recovered in this
case by different police officers and the mate ial which
was recovergd from hide-outs, were sent Wp me to CFSL
through SI Lalit Mohan, all t hese exhiuits were in
malkhana of PS Parliament Street, as same had been
dcposited thera. 1 also obtained report about
destruction o £ grenades and other expolisve mater ials,
winiz h were assigned to them for this pprpose after JsG

was callaed on spot, Some of the material was given back

after destruction, which I saized vide S.Memo X PW.80/15

which bears my signatures at point A, I also obtained

report of from MHA regarding sticker of Ministry of
Zoriginal

MHA, T eport 1s Ex.PW.13/2., alonwith Sample of Mia

sticker,which is 5x.PW.$3/1, In order to further tnoraughly

find-out contents of laptop, it was sent to BPESD fiice

Hyderabad . and report from Hyderabaa was obtained wnich

is Ex.pw,73/1.
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Durdng investigat on, {it was learnt that
conspiracy for attack on parliament was hatched-up in
Pakistan and the other persons involved in conspiracy
ware Maulana Masood Azhar, Gazi Bab.a and Tarfijg Ahmed.
Mohd.Azhar 1is chief of Jaishe-Mohd. and Gazl Baba is
theiv()peration_‘commandant. We learnt that terrorists training

Deley wult
campwas beiny run in the areas of Pshlgam, so our team
to that area in s8arch of Gazi Baba and other conspirators,
but wihout success. The above three persons could not
arrested, they were got declared POs. Reports from CFsL
about exmn., of exhiblts sent thare ware got collected

and were made part of the investigation record.
Report from CFSL Chandigarh was also collected regarding
voice sample and its COnparison, I obtained sanction
from t he c onceérned authoirty u/s 50 of POTA, u/s 7 of
Explowd ve Substances actand 196 C¢r.P.C.

I recorded stts. of witneses, as and whan
required. Post mortem report of' Jagdish Pd.Yadav is
EX,PW.80/16, Avdesh Raj £x.PW.80/17, cf Nanak Chand Ex.Pw.50/1°
Rampal -80/19, Ghangsham - 80/20, of Om Parkash - 80/21.
of Kamlesh Ex.PW.80,/22, Mahatbar Singh Negi-Ex.PW.80/23,
Vijrendar Singh - EX.PW.80/24,. MLC, of vikram is
Ex.PW.80/25, MLC of Arjun Ram £5x,PW.80/26, of Xamdb Singh

Bx .PW.8/27, Y B.Thapa Ex.PW.80/28, Virendar Ex.PW.80/29,

Rakesh Ex.PW.80/30, M5 Rayar Ex.PW.80/31, ians Raj



Annexures 113
-7

Lx.PW.80/32, Mahipal Ex.PW.80/32, Purshootam Pundey
Ex +PW.80/34, Samar Singh Ex.PW.80/35, Sanju Ex.Pw.80/36,
Rojat Bibhat Ex.pw-S343%, parshotam Singh 80/38,
Je@t Ram Ex.PW.80/39 and 2nand Jha Ex,PW.80/40,

I also obtained post-mortem repédrts ofterrorists,
wto had been killed during attack on Parliament
snd saie are Ex.PW.87/1 of decessed Hamza and Ex.PW.80/41
to 44 of other four terrorists. After completion
of investigiation, Ivprepared charge seet and filed in
courLt. Th ee accumed persons SAR Gilani, Mohd.afzal
and Shaukat Hugsain guru are p:esent:in court. fourth
has beenvexempted,'who is Navjot Sandhu and I :zlso
identify her,
XxxxX By Ms.geema Qulati on behalf of accused SAR GILANT.

Mr.Mohan Cnand sharma and HS Gill are my
subordinates in Spl.Cell. It is true that both of them
were investig.ting as per my directions and were
reporting to me about progress of tne investigation.
It is wrony tocay thatPId®R to 13.12.01, the offences
regd.under PORD were being inves igating explusively
by Sple.Cell. Vol.. noc ase had been regd. under PQTO

prior to this incident/case.

eseeB, .
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McdSharma dnd Sh,dS Gill were reporting to me caily.
0. g you hand over any authorisatién yiven Dby
Sentral inteltigyence Agency regagding inte:ception
of telephonas?
Anse Y8,
I aid not write any letter to conpetent authorivuy
for autnorising intergeption nor I received orders
of any Review Committee regarding interception.
I did not file alongwitn the challan any letter
written to Cell-Phone Cos. or sutlvrisation granted
for interception of telephones. Vol... it was lageron
that I filed an order of Joint Director of Central
Intzlligence pBureau as well as order of Home Secy.

IEXEBXRLIREX X KHY

Q. Is it correct that above mentioned documants warr
filed before Court in reply to app. and after app.
ot accused persons for eschewing the evidence
regarding interception had been filed and time had
been sought by prosecutioa to file the s me?
COUrts  (Dhig matter is of judicial record, all
questiong pertaining to judl.record may not be
aksed fromthe witness.)

I¢ is correct that.in my report u/s 173 crpec,

Ishave not nmentioned about guthorisation received

fqr.interception., No written orders were given to
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on 19.12.01 ubout .aduing provisions of PoTA

inthe cose. I was briefing my sr.0fiicers about the
devel‘opménts, widich weretaking place ¥n the
investigution, on daytoday basis. It is correct that
from the documents prepared and stts. recorded on
13.12.01, it was evident that it was & terrorist

attack on Parliament., I have not mentioned in 173 report
that on reviwwal of eévidence on 19.12,01, decision

was taken to add provisions of POTA,

On 19,12.01, after investigotion wastaken
over byme, accused pérgons were also handed over to
me. and they were beina{ kept in th2 lock-up of
operation Cgll, Lodhi éOlOny, vol. we do not havzs ny
lock~up in operation caell, we were keep;ng the
accused persons inthe office of spl.Cell, Lodhi
Colony. On 19.12.01, it was only in late hours in
evening vthat I was asked to take-over imvestigation
and thereafter, I took over the same. It is correct that
on 29.1:2.01, acwused Mohd.Afzal vas interviewed-by
reports of ND TV and Aaj Tak in office of Spl.Cell,
Lodhl Road, most probably in the afternoon. It is
incorret to say that in that interview, Afzal accused
had stated that accused SAR Gilani w as not involvead

in the conspiracy. eesl00ee
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Itis correct that mx.PW.60/1 is not addressed tc
any particular police officer. It is correct that toereare
no signatures of accuged persons on Ex .PW.60/1.
It is correctthat 1 did not attack any written
willingness given by accused persons for making
confessional stts. Rith-Ex.PW.60/1. Accused persons
did not give any written willingness, they had only
told mg orally about their willingness for making conf.~
escional s tts. On 20.12.01, I did not produce
accused persons before DCP. All accused persons were
not producedc before DCP on 21.12.01 at 11 a.m. in
the morning. It is not so tnat I produced one accused
before pCP in the morning and then after nis stt.was
recorded and he was taken back and then other accucsed
was brought and so on. Accused SAR Gblani was taken
by me at about 11,30 a.m. before OCP, at that tine,
other two accused persons Mohd.Afzal and Shgukat Hussain
had been t aken by other police officers for preparation
of portraits of other conspirators and raiding soms
hide-outs reuwpectively. After Gilani's stt. was over
at GSO Yews, Alipur Road, he was s=nt. back to Spl.Celli-
Lodhd Road. Thereafter, accused Shaukat was produced

befor: DCP at 3.30 pem.

eveloan



Annexures 117

-lle
It is wrong tos ay tbat after sAR Gilani refused to
make conf.stt. before ICP, I pressurised other two
accused persons, whose conf.stts. were yet to be
recorded to name@ SAR Gilani, so as to have 50me evidencoe
againsﬁim. It i8 incorrect to say that accused Gilani
never showad his willingess tomake any confessional stt.
anixxhux before LCP. Lt is wrong to.sgy .that..accused
persone were not prdduced before ICP and their signs.
were obtained or documents without any proceedings
beingcar.ied before CP.

Accused pergons remained in my custody upto
22.12.01, however, after 22,1701, only Afzal remained
in police custudy, After 22.12.,03, I had taken accused
tohd.afzal to Kashmir in search of Gazi Baba, Tarig and
their training camp. Accuséd was taken in an army helicopter
to Pehlgah area and .there was sbowfall in that areas ancd
it was not possible to carry out any operation there
at that time, so no document of pointing-out cf places of
terrorist camp etc. were prepared.

Questions about which the witness had not done
the search etc., and witness ic being asked whether search
etc. was done to his knowledge, are disallowed. (uestion
bzs been asked, whether house search of accused Gilani

Was done and MiRaxx any incriminating evidence wasrecovered.
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Witnegs states that same arc on judiclal file.
2Ll questions, which a re matter ofreccrd and
which have been on record and to wh.ich witness is not
a party or privy, should not be acked.

After 19.12.01, after taking over investig- ticn
by me, houe of Gilani was not searched under my
instructions., Afte:r I took over the investigation,

I went through the transpripts ©f tape Conversation
between Gilani and his step-brotior. I did not hear
the tape. There was no ogcasion for me to doubt the
tranglation, as avallable, therefore, I did not wt
it verified from any Sr.Kashmiri police officer or
Kashmiri IAS officer or any pecson of standing
kaowing kashmiri Losgage or fromexpert of Kashmiri
language. Tipe wanversation ¥asrecorded in Spl.Cell
betwzen SAR Gblani and his step brother was sent to
CFSL Dglhi in Jan.02, I da not rememger the date.
Challanwas filed by me on 12.5,02, as far as I
remember. Ic ig correct that tspe: weresent to
Chandigarh indune, 2002, again for subsequent opinion.
I dld not seekany permission fiom the court for
sending taps to Chandd,gprh, as I had mentioned it in
report u/s 173 Cr.P.C. that investigation of cause

is still going-on.
~13,.



Annexures 119
~18«

I h.d called Shah Faizal, step brother of accused Gilani
for interrogation. J did not record his stt. u/s 161 Cr.prC
ag, he was an'interestcd person nor I mentioned his name
in«list of witnesses. I did not make him accused, as I
found nothing aga%st him, It is wrong to say that I aia
not.make Shah Fajgzal as a witness, as he was telling me
that converéation between him-and Gilani SAR had nothing
‘to d with attack on parliamgnt. Itis wrong to say that
shah Faigal had told me that the question 'what has been
done in Dpelhi', referred to a family dispute zkaeuk
between Gilani and his wife and their cancellation
of programme for going to Kashmir for Id.

It is wrong to say that accused SAR Gilamd v as
picked-up by me outside KhataaColLege on 14,12.01 at
abeut 1.15 p.m%?z&ﬁ w£8"€a§83%ﬁxa§“fﬁ gecar, whdich was
driven by Sh,M.C.Sharma,to a farm-house after putting
blind~fold on his esyes. It 1g wrong to say that SR Silani
was tortured and beaten by me and other police officicls
at the farm~house. It 1s also wrong that since he ricaived
injuri@s during this beating and torture, in order to
get out of it and so that ., he may not make a complaint
aginst police ofticials, we tampered the tape to falsaely

implicate him,
1'00'14"
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1t is wrong £o say that sAR Gllaniwas not produced

befor: ACMM on 2@.12.,01, and no ppoceeld¥ngs were

ciar-iad on that date or that accused SAR Gilani vas

m.de to sign proceedings- lateron. whide he was kppt

sitting in thse jail van outside court premises and tnat
accused was just shown to ACMM and ACMA had not made

any inquiry from him. It is wrong to say that all 3‘ accused
persons namelySAR Gilani, Shaukat Hussain Guru and Mohd .
Afzal were taken together to ACMM's chamber and vvere

made to stand outside. It is a‘é.(;g‘g’ to say that Idid not
identify accused persons, as earlier stated by me or that

I identified them together when they wer: stanfiing

outside cnamber of ACMl. It.4is corract that I did not

sent a ny ahtorusation letter or order to any cell comp

on 20th Deé, 01, The couns.l wants to put photoc copy

the 'v.'itnes. says that he cannot say on photocpy.

The re uest for &f. of crsoo £6- calling the orignal
letter from DCP cEfice is disalloed s ince the w itnes

is aneither: the author of the letter nor letter

was rwx orfiginated from his office. I cannot say if I

had receivéd any letter from Mr. K.K‘ Paul Sple. Commissioner
of Police beinj letter No. 206€-9C/2/SB/ dated 2lst June 2002
I donot have any record with me now to chegkawhether this

letter was received by me or not,
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Thesecord of thea letter received fﬁom genior oificer is kept in
the offices ( The question about chacking of record aRawkxxi in
the offce of witness about this lLetter is disallowed as the accuset
can prove this letter indenpendently by calling the witness who i
athor of the letter), It is wrong to sujgestthat I am depsing

falsely and I am falsely implicated the accused S.A.R Ge¢lani,

KKK KXKX Dy Ms. Nitys Ramakrishna on behalf of accus2d Shaukeat
Hussain Guru and Afsan Jurue for herself and for Sh. K.Ge Kannazbxix
xrxoirane.

Inspe Mohan Chand Sharma had }%eariing with investigation
conecsrnin; mobile phore.after 19-12-2001 I c¢id not sent mobile
phona selzed to any expert, (Inspector Mohan Cnound had alreadyboan
examined as witnegs and question pertaining to the investigation
done by him huve to be asked to him and not to this witness). «fter
taking over investigation of t;his case on 39th Dgc, 2001 I did
review the investigation already done, No phycical examin:tion
of the mobile phone by any expert has been carried. I h.d not
physically examined the tapes Of inter-ceptéd conversation since
the tapes have already baeen sealeds When I took over investigaticn
on 18th p&l. the accused persons h-d already been arrested byothar
police o ficialse I did not tell the wccuged persons about the
fact that they can engags a counsel to defend them or to be present
during interrogation. The near relativaes of the accused prrsons
were informed about their arrest as I Learnt. fromthe record,

1 am not competent to answer the question whether the respective
police official who avrrzsted the accused person prepared.any r ecord
under their signature about information givei to their relatives

I aid nk get list of distributor of sim care of alrtel or dssar,
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Nor I obtained list of distributors of telephone instruments

from respsctive companieés, I am not aware of notification
of the Govt, that sim caré eetallers are to keep the r ecord
of the customers. I did not obtain voice sample of the accusec

persons uncer court supervision nor mage any application for

this purpose, I did not make any application for TIP Of the

accused persons, I altowed media to interview accused A sal
Anamely D.C.P.

in my office under the consent of my senior officer o

order in writing was given to me, I did watch the telecast

made by medig of the interview. I did not write any letter to

media company about the ineccuramcy about the te lecastg as

the T.v. channel always give edited version of the interview,
I cannot operate a computer, I did go through the telephone
record xii& supp licd by telepione company about mobile number
when I prepared charge sheets I have already stated in my
examin-tion in chief and the memos prepared by me and tne
statement of witnesses wos recorded by me and
documents seized by mae/rest was done by other police oficials,
Lap-top was selaed when it was deposited in the malkhana perhaps
on l6th Jan 2002, It is wrong tosay that I am deposing
falselyon this count. It is wronyg to say thet lap top was
illegally ®XR®S% access in Dec. 001 and Jan 2002, ZI+have not

fntencogatad.or, investigated any other personswho -had. made call

contelephone No,.98.115-73506 excapt what I bave_al:;e.ady stated.
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I have not produced any docun@nt to show Bow instrument
identification is to be tracoed. I didnot examine any
expert before filing of the charge sheet on tracing of
instruments identify number, I go not know what is
det-code table in computer t’erms. In the letter xexXxiex
fited beforé this court.dated 29th July 2002 there is
mentioning the decoding table by me, this I had written
on the basis of the expert edvise s the computer experts
are avilable in our department. I @ r;ot in a positlon to
tell about the investigation done corcerning kaptop since

this-part was done by Insp, Mohan Chand sharma. Tt was not

part of my intestigotion to find aut whether it was part oi
the business 0f shaukat tc.> travel in and out of pelhi
concerning fruit business. We informed Cent;ral Ingle
Agency about Shaukat and Afsal being in Sri Nagar I do
not know by whgt means (te lephone telegram, letter or any
other means) they communicaked with their counter part in
Sri Nagare I did not i errogate Baka Hilal, Ahbul Hamid
and Firdoze in my offices It 1s wrong to'say that I
interrogated above three person of that they told me that
Shaukat was not in Sri Nagare On the date of his arrest,
It is wrong tos ay that Afsan Guru was picked up fromher

house on 1l4th Dac, 2001 to my knowledge, I was incharge
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of Rad Ford shot out cuse, [t is wrong tosay that

one XB#¥¥ Abu Samal whow as killed in red Fort shoot out
case was not a Pakistandi as claimed by me. Vol. He was
definately aB Pakistanli ond the same is born out fru by
the record, There was complaint maede to NHRC and after
enquiry NHRC. filed that complaint and the allegation
made inthe complaint was false and baseless and it was
made by some interest persons, Commicsiconer of Pou;e d
never communicated to me directly any thing con:erning,
this case.

Remaining cross e xaminaticn\@&ferred,

RO&HC

e
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Statae Vg Mohf Afzai.

P.W B0 A.C.P. Rajbir Singh recalled for further

cross examination

on S.A-

XXXXKXX By Mrn. Neeraj Bansal Amics Curise

I :fecorded disclosure statement of accused
Mohd Afzal on 20-12-2001 at special cell. It is co rect
that a t:om;:dter print out of the disclosure has been
made. S.I. Pawn Kumar in our office knows computer
operation anci it was got typed on computer through him,
S.I. Pawan Kum r is not a withess, It 16 cosrect that
neither accused nor my signature are obtéined. page Ho.l
of disclosuremax® statement dated 20-12-2001, There
1s no date under the signature as date is mentioned in
tne document itself, It is wronJ to s ay that accused
Mohd Afzal made no disclosuree It i8 wrong to say that
accused Mohd afzal was not préduced before A.C.N.M.

at any time,

XXXAXXX By Mg, Ramakrishna for accused Afsan Guru and

Shaukat lissain Guru

X have not raidad any _shop. or houSg .any
Kashmiri~or Muglim after 13th pecesx200tMnafel-am-aware
If-any one. else had ralded:houses and shops» I~have no
%knowledge if several Kasiuniri Muslim werg _detained without
record after 13th Dec%™200%, & am not aware:ofsauy- raid-
conducted on any howe, shop pg. fudeout conducted.by
other than those which hava-béenmentionedin the record

of this case. KHexboWEXKayUREXaE
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Is there any let er written by you to siemens.,

asking them to appears aa witness or suygestiag
the name of anybody to app=2ar as witness,

I did not write any detter to siemens directly

but I made to request to Essar people for

to explain IMEI number and they suggested ma to
call a person from Siemens.

Are you aware of ESN/MIN Number?

I am not eware .

Nof I am aware of Qloning of mobile phones.

I have not e xamined any erpert on the possible of

i

Iﬁmdulen{: telephone calls made on mobile phones, I had

applied to NDTV and Aajtak for providinyg me copy of

interview taken by them of accused Mohd Afzale but I do

not remember the date, I did not receive any copy from

tnem,

Accused Mohd Afzal .was in handcuffed when he was

interviewed by media, I have not yet received any

response from interpol of the calls details of inter-

national mobile number ré¢flected inthe print out of the

accused parsons, Accused persons were first prqfé;ged

near Gole

before C.M.M. Deihi on 16th pec. 2001 at residence/in

the morning hours, xBy¥x
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On 22nd Dec., after the accused persons were produced
before x.C+M.M theee of them wer-: handed over to lockup
Incharge Patiala HouSe Court and P.C remand of rohd
Afzal angd he was taken by me, I produced accused personc
befors the A.C.M.M pefore Lunch, and simultanecusly I
nanded over the confess onal statement tm sealed cov-r
to the A.C.M.M. D.C.P. OLfice 15 not in the same
complex where I sit, 881’(8‘8
Q. Is it correct that the confessional s tatement
allegedly recorded by t he :D.C.F. of accused
Shaukat Hussain. it w as never shown to accused
Shaukat Hussain by anybody.Wptil filing of che
Ais. charge sheet, '

The statdnent was recorded by the D.C.P. and

lmmediately aft.er recording it was scaled,

I have not shown the statemant recorded by

D.C.P. to accused Shaukat Hussa n.
Since making of copiesg of t.ypes C-1 C 2 and S1 and $2
was done by Insp. Mohan chand Sharma I ¢ annot say when
this was donse, It is wrong tosay that accused sShaukat
Hussaiﬁ has not whown any willlinagness to make statement
before the D.C.P. and I told that whatever he wanted to
say he would say before the Court, D.C.P. did not enter
myroom when media parsons were interviewing afzal., Wheone-
ever accused was taken out of special cell D.D. entry was
lodged., It is correct t same has not been filed,
Except the material which is onrecord no other paper or

mterial is there showing connection & accused persons with

Jaishe~mohd or Lakshrey Th-bha. It is wrong to say that
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material placedby m@ on record does not connact
az::cused persuns with Lakshare tubia or Jasie-e-mohd.
Insp. Mohan Ciand Sharma was keeping m@ inform of the
process of intercesption, Interceptionw as terminatec
and saeized immediately after arrest of t he accused
persons, It is wrong to sy that the date of arrest
of accused pBrsons as 15th pec. 2001 is false.
It 18 wrong tosay that accused Shaukat Hussain was
kept in a form house and was tarwkeur torteured
by me or other police persons or was made to sign
blank papers,. It is wrony to:ay that accused Asfsan
®¥ Guru was kept solemly inue custody of male
police officlials and was subjected to verbal and
plysical abuses. It is wrong tosay that that no
medical aid was provided to her though she was
pregenant, Vol. She got madically examined as and
when required, It islwrony toray that tap top was
extonsivaely access and interpolated and flled were
changed and edited in order to create evidence
against the accused personse. It ix wrong to ay thot
interview of cccused Afzal was daliberstely =mxs
allowed to Media with the object of inferencing tne
trialy It is wrong t& say that although there was
much more in the attack of the Parliament but I
deliberately chose not to investigate the otner
aps®aspect the attack in order tof alsely implicate
the accused persons, It is wrong to say that no

recoveries were made at the instance of accused
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shaukat Hussain and Afsan Guru, I was not present
when Vimal Kant Arora was asgessinyg the lap top at

any point of time, It is wrong tos ay that Mr. Geelan:
had told me thot his acquintance with Shaukat and afzal
was becausge tiwy belong to same District in Kashdr,
It iswrong to say that he told that he was not cware
of the any ef the activities of the shakkat and Afzal,
It is wrong tosay that accused Shakuat had told me
that he was knowing accused Mohd Afzal only because of
ha beirg his cousin or that ne was not aware of ar_-

of the activities of accused Mohd Afgal. I did not
know as tc what Afzal has stated to Media parsons nor
I reported the same to my D.C.P. It 18 wreng to iy

that I have deposed falsely.

XXOKX By accused Mohd Afzal himself,

Nil., opp. glver,

/

¢/

RO&AC Designated Jn/dgez POTA

/L:}%/%/L/)'Zd/‘\l/ Neow pelhi 2-9-2002
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%ch controversy has been generated by the death
sentence awarded to Mohmmad Afzal Guru, convicted in
the Parliament attack case. Unfortunately much of it has
generated more heat than light. The real political and
human rights issues have got lost.

Here for the first time the people can read Afzal's
petition to the President of India. The Annexures to the
petition consist of court records, submissions made by the
prosecution and extensive quotes from the Supreme Court
Judgment. A reading of the Afzal Petition will reveal the
shocking fact the Afzal was awarded a death sentence not
on legal grounds but on political grounds, to “satisfy the
collective conscience of the society.”

The Afzal Petition raises the disturbing question
whether the collective conscience of any people can ever
be satisfied if a fellow citizen is hanged without being
given an opportunity to defend himself.
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